
ST 98-20
Tax Type: SALES TAX
Issue: Unreported/Underreported Receipts (Fraud Application)

Books And Records Insufficient

STATE OF ILLINOIS
DEPARTMENT OF REVENUE

OFFICE OF ADMINISTRATIVE HEARINGS
CHICAGO, ILLINOIS

THE DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS

v.

TAXPAYER

RECOMMENDATION FOR DECISION

APPEARANCES:  Alan Osheff, Esq., Special Assistant Attorney General, for the Illinois

Department of Revenue;  Tony L. Brasel, Esq. for JOHN DOE d/b/a TAXPAYER.

Synopsis:

This matter came on for hearing pursuant to the taxpayer’s timely protest of three Notices

of Tax Liability (“NTLs”) issued to TAXPAYER (“taxpayer”) by the Department on

June 14, 1996.  NTL #1 is for the period July 1, 1989 to October 31, 1992; NTL #2 is for

the period November 1, 1992 to November 30, 1993; NTL #3 is for the period

December 1, 1993 to September 30, 1995.  A pre-trial order was entered on April

21, 1998 setting forth the issues in the case as follows:

1. Whether the taxpayer underreported his receipts and failed to

remit the correct amount of retailer occupation tax.
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2. Whether the Department of Revenue can sustain its burden to impose

a fraud penalty.

Fraud penalties were not assessed on the NTLs, so the second issue is moot.  Late filing

and late payment penalties were assessed, but the taxpayer did not contest them at the hearing.

An evidentiary hearing was held on June 2, 1998.  Both parties waived their right to file post

hearing briefs.

I recommend that the NTL assessments be made final.

Findings of Fact:

1. The Department audited the books and records of the taxpayer for the periods July

1, 1989 to September 30, 1995.  (Dept. Ex. Nos. (1 through 6).

2. At the conclusion of the audit, the Department issued NTL #1 for the period

July 1, 1989 to October 31, 1992, NTL #2 for the period November 1, 1992 to

November 30, 1993 and NTL #3 for the period December 1, 1993 to September 30,

1995.  (Dept. Ex. Nos. (2, 4, 6)

3. During the audit period, JOHN DOE (DOE) conducted business as a sole

proprietor under the name TAXPAYER (ABC, INC.) in FICTITIOUS CITY, Illinois. (Tr. pp.

28, 48, 51, 78)

4. Prior to the audit period, ABC, INC. was in the car repair business.  (Tr. p.  51)

5. After having a second heart attack DOE gave up the auto repair business and

opened a hot dog business in FICTITIOUS CITY, Illinois on June 22, 1989, as a franchisee

under a franchise agreement with XYZ, INC., in FICTITIOUS CITY, Illinois.  (Tr. p.  52,

Taxpayer Group Ex. No. 1)

6. Later DOE opened additional hot dog businesses as a franchisee under

agreements with XYZ, INC., in FICTITIOUS CITY, Illinois and FICTITIOUS CITY, Illinois.

(Tr. p.  49)
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7. In May of 1994, DOE opened a Dairy Queen restaurant in FICTITIOUS CITY,

Illinois as franchisee under a franchise agreement with PDQ, INC. of FICTITIOUS CITY,

Wisconsin.  (Tr. p. 49, Taxpayer Group Ex. No.1)

8. The hot dog business in FICTITIOUS CITY, Illinois ceased doing business in

September of 1993.  (Tr. p. 29)

9. The hot dog business in FICTITIOUS CITY, Illinois ceased doing business in

August of 1995.  (Tr. p.  49)

10. The Dairy Queen restaurant and the hot dog businesses in FICTITIOUS CITY,

Illinois are still operating.  (Tr. p.  49)

11. DOE ran these businesses out of his ABC, INC. shop in FICTITIOUS CITY.  (Tr.

pp. 28, 51)

12. In conducting the audit of DOE'S businesses, the Department’s auditor was not

supplied with any cash register tapes or other books and records because DOE did not maintain

sales journals, cash register tapes, purchase invoices or journals or a general ledger.  (Tr. pp. 39,

43, 50, 63)

13. The Department’s auditor prepared the corrections of returns on the basis of sales

figures reported by  DOE to his franchisors which the auditor determined to be the best

information available.  (Tr. pp. 10, 11, 33, 43, 44)

Conclusions of Law:

The first issue is whether the taxpayer underreported his receipts and failed to remit the

correct amount of retailers’ occupation tax.  The Department is required to correct Retailers’

Occupation Tax returns according to its best judgment and information.  35 ILCS 120/4, Central

Furniture Mart v. Johnson, 157 Ill.App. 3d 907 (1st Dist. 1987).  The admission into evidence of

the corrected return at a hearing before the Department or any legal proceeding establishes the

Department’s prima facie case.  Id.  To overcome the Department's prima facie case the taxpayer
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must present consistent, probable evidence identified with his books and records   Central

Furniture Mart v. Johnson, supra.  Testimony alone is not enough.    Mel-Park Drugs, Inc. v.

Department of Revenue, 218 Ill.App.3d 203,  (1st Dist. 1991); A.R. Barnes & Co. v. Department

of Revenue, 173 Ill. App. 3d 826, 833-34 (1st Dist. 1988)

In this case, the Department’s prima facie case was established when the audit correction

schedules (Dept. Group Exs. No. 1, 3, 5) and the NTLs (Dept. Group Ex. No. 2, 4, 6) were

admitted into evidence under the Director’s Certificate of Records.  DOE testified that he did not

maintain sales journals, general journals, or a general ledger,  (Tr. p.  50) nor did he retain cash

register tapes from his restaurants  (Tr. p.  51) as required by the statute.  35 ILCS 120/7.  He

testified that he inflated the sales figures that he reported to the two franchisors to show them

that his business was good.  (Tr. p.  55)  However, no documentation was introduced in support

of that allegation.

The Department corrected DOE’ tax liability using the best information available as it is

required to do by statute.  DOE introduced no documentary evidence to rebut the Department’s

prima facie case that the he underreported his receipts and failed to remit the correct amount of

retailers’ occupation tax.

The second issue in this case as set forth in the pre-trial order is whether

the Department of Revenue can sustain its burden to impose a fraud penalty.  The

Department did not assess fraud penalties in the NTLs, so this issue is moot.  Other

penalties were assessed, however.  NTL #1 assessed a 10% late payment penalty.

Ill. Rev. Stat. 1991, ch. 120 ¶ 444.  NTL #2 assessed a 30% failure to file penalty.

Ill. Rev. Stat. 1991, ch. 120 ¶ 444, as amended by P.A. 83-1428.  NTL #3 assessed a 5%

late payment penalty.  35 ILCS 735/3-3(a).  DOE introduced no evidence of

reasonable cause that would be grounds to abate the penalty assessments, nor
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did he make any argument on that issue.  Therefore, the penalty assessments

must stand.

WHEREFORE, for the reasons stated above, it is my recommendation that the

NTLs be made final as issued.

June 15, 1998 ENTER:

Administrative Law Judge


