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RECOMVENDED DECI SI ON

APPEARANCES: Attorney, appeared for taxpayer. Alan Osheff, Special
Assistant Attorney GCeneral, 100 West. Randol ph Level 7-900, Chicago,
Illinois 60601, appeared for the Departnent.

SYNOPSI'S: Claimant ("taxpayer") filed a conmbined claim to obtain
credits for Retailers' Occupation Tax ("ROT"), see 35 ILCS 120/1 et seq.
(formerly Ill.Rev. Stat. ch. 120, 440 et seq. (1991)), previously assessed
by the Department of Revenue ("Departnent”), and paid, under protest, by
t axpayer . The tax was assessed agai nst receipts taxpayer had reported on
returns as deductions from its taxable gross receipts. Taxpayer asserted
at hearing that the tangible personal property it sold was farm equi pnent
purchased for wuse primarily in production agriculture, and that the
receipts it received from such sales were not taxable pursuant to 35 ILCS
120/ 2-5(2) and 35 ILCS 120/2-35 (fornerly Ill.Rev.Stat. ch. 120, [0441-5,
441-35 (1991), respectively).

At hearing, which was held on July 17, 1995, taxpayer presented
docunentary and testinonial evidence through taxpayer's owner and enpl oyee,
XXXXX. I have considered the evidence adduced at that hearing, and | am
including in this recomrendati on specific findings of fact and concl usi ons

of law. | recommend that the issue be resolved in favor of taxpayer.



FI NDI NGS OF FACT:

1. Taxpayer is an Illinois retailer of tangi ble personal property,
registered with the Departnent for purposes of the Retailers' QOccupation
Tax Act ("ROTA"), 35 |ILCS 120/1 et seq. (1994). See Departnent Exhibit
Nurmber ("Dept. Ex. No.") 1.

2. The Departnent conducted an audit of taxpayer's business, during
which it reviewed annual returns taxpayer filed for consecutive periods
beginning 1/1/89 through and including 12/31/89, and 1/1/90 through and
including 12/31/90. See Dept. Ex. Nos. 1, 3; Hearing Transcript ("Tr.") p.
8.

3. After that audit, the Department determ ned that certain receipts
taxpayer had identified on returns as deductions from its taxable gross
recei pts were taxable, and the Departnent thereafter made taxpayer aware of
that determ nation. See Dept. Ex. Nos. 1, 3; Hearing Transcript ("Tr.") p.
8.

4. The tax assessed for each audit period was based on receipts
t axpayer received for its sales of "Taxpayer forklifts". See Tr. pp. 11,
17-18.

5. At the time of the audit, taxpayer did not have in its possession
certificates conformng to the Department's regulation regarding the Farm
Machi nery and Equi pnment exenption. Tr. pp. 17-18, 37; 86 IIl. Adm n. Code [
130.305 (n) (1991); see also 35 | LCS 120/ 2-5.

6. After paying the tax assessed, taxpayer filed a conbined claim
for credit. See Dept. Ex. No. 1; Taxpayer Ex. No. 2.

7. When taxpayer filed its claim it attached copies of certificates
it had obtained fromthe purchasers of the Taxpayer forklifts taxpayer sold
during the audit period. Taxpayer Ex. No. 2; Dept. Ex. Nos. 1, 3.

8. The exenption certificates attached to taxpayer's claimidentify

the name and address of the purchaser and the seller, and contain the



purchaser's signed statenent that the property purchased from taxpayer

woul d be wused primarily in production agriculture. See Taxpayer Ex. No. 2;

Tr. pp. 30-32.

9. The Departnent denied taxpayer's claim Dept. Ex. Nos. 2-5.

10. The Departnent acknow edged at hearing that the purchaser's

exenption certificates attached to taxpayer's claim related to the sales

recei pts on which tax was assessed. See Tr. p. 31.

11. Taxpayer's owner devel oped the Taxpayer forklift specifically for

field use in the process of harvesting sod (Tr. pp 15-16), and he

personally held a 40% interest in the patent for the Taxpayer forklift. Tr.

p. 40.
CONCLUSI ONS OF LAW Section 2-5 of the ROTA provides:

G oss receipts fromthe sale of the follow ng tangi ble personal
property are exenpt fromthe tax inposed by this Act:

* * %

(2) Farm machinery and equipnent, both new and used,
i ncl udi ng that nmanufactured on special order, certified
by the purchaser to be used primarily for production
agriculture or State or federal agricultural prograns,
i ncl uding individual repl acenment parts for t he
machi nery and equi pnent, and including machinery and
equi prent purchased for |ease, but excluding notor
vehicles required to be registered under the Illinois

Vehi cl e Code.

35 ILCS 120/2-5(2). The Departnent's regul ations detail the form and

sufficiency of <certifications required by section 2-5(2) of the ROTA

Subsection (m of the Departnent's Farm Machi nery and Equi pment regul ation

provi des:
Exenption certifications must be executed by the purchaser. The
certificate nmust include the seller's nane and address, the
purchaser's nanme and address and a statenent that the property

pur chased wi ||
State or Federal
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records. Retailers are
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agriculture
but
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have
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certificates.
reasonably believes that the purchaser wl|

in
progr ans. Retailers may accept
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as a part of their books and
to exercise good faith in
If, however, a retailer
use farm machi nery or



equi pnent in production agriculture or in State or Federa
agriculture prograns and accepts the certificate in good faith

and the purchaser does not, in fact wuse the nmachinery or
equi pnment in production agriculture or in State or Federa
agriculture prograns, the purchaser will be liable for the tax.
86 IIl. Adm n. Code [J130.305(m (1991).

Section 7 of the ROTA provides, in part:

To support deductions made on the tax return form or authorized
under this Act, on account of receipts . . . fromany . .
kind of transaction that 1is not taxable under this Act, entries
in any books, records or other pertinent papers or docunents of
the taxpayer in relation thereto shall be in detail sufficient to
show the nanme and address of the taxpayer's custoner in each
transaction, the character of every such transaction the date of
every such transaction, the amount of receipts realized from
every such transaction and such other information as nmy be
necessary to establish the non-taxabl e character of such
transacti on under this Act

* * %

It shall be presuned that all sales of tangible personal property

are subject to tax wunder this Act wuntil the contrary is

established, and the burden of proving that a transaction is not

t axabl e hereunder shall be upon the person who would be required

to remt the tax to the Departnent iif such transaction is

t axabl e.

35 ILCS 120/7 (formerly Il1.Rev.Stat. ch. 120, 0446 (1991)).

At the tinme of the audit, taxpayer did not have in its possession the
purchaser's certificates required by section 2-5(2) of the ROTA The
Departnent auditor's determ nation that taxpayer had not supported the
deductions claimed on its annual returns was proper at that tinme, based on
the statutory presunption that all sales are subject to tax wunless the
contrary is established. 35 ILCS 120/7. Taxpayer, however, |ater obtained
certificates which confornmed to the applicable statute and regul ati on, and
it submtted those certificates with its claim

I conclude that the statutory presunption of taxability was rebutted
once taxpayer submitted to the Departnment its purchaser's certifications
that conforned to section 2-5(2) of the ROTA and Department rule
130.305(m . 35 |ILCS 120/2-5(2); 86 IIl. Adm n. Code [J130.305(m. At that

time, taxpayer had provided the Departnent with prima facie proof that the



receipts on which tax was assessed and paid were sales of farm equi pnent
for use primarily in production agriculture.

The Departnment does not dispute that +the certifications attached to
taxpayer's claim were tied to the sales, the receipts fromwhich were, in
fact, subjected to tax. See Tr. p. 31. |Its only objection appears to be
that, since the certifications were acquired after the dates of the sales
(or after the audit), taxpayer nust prove that the property it sold was
actually used by the purchasers primarily in production agriculture.l

The Departnent's own rules fail to support such a position.
Departnment rule 130.305(m provides that the certificates required by [2-
5(2) be signed by the purchaser, identify the nane and address of the
seller and purchaser, and include a statenent that the property is being
purchased for wuse primarily in production agriculture or in a State or
Federal agricultural program 86 11l. Admn. Code O 130.305(m. Vi | e
section 7 of the ROTA requires that a taxpayer's books and records identify
the dates of transactions clainmed to be non-taxable, there is absolutely no
positive authority which requires the exenption certificates required by [
2-5(2) to be executed before or at the tine of the transaction to which
they relate. 1d.; 35 ILCS 120/ 2-5(2).

This matter is analogous to an issue addressed in Rock |Island Tobacco
v. Departnment of Revenue, 87 Ill. App. 3d 476, 409 N E 2d 136 (1980). 1In
that case, the Departnent assessed ROI on receipts the retail er/taxpayer
received fromsales for which it |later produced resale certificates. After
taxpayer turned over its purchaser's signed resale certificates regarding
the receipts on which ROT was assessed, the Departnent refused to accept
them arguing that it did not believe that the property sold by taxpayer
was, in fact, being resold by the purchasers. The court, relying on the
pl ai n | anguage of the statute, held that when the Departnent was confronted

with proper and authentic resale certificates, it was to consider such



resale certificates prima facie proof that the sales covered by the
certificates were for resale. Rock Island, 86 Ill. App. 3d at 479.

Here, the |anguage of section 2-5(2) of the ROTA is plain and
unanbi guous. Despite that statutory |anguage, the Departnment denied
t axpayer's comnbi ned clai ns. Those denials were inproper. Li ke the
taxpayer in the Rock Island case, this taxpayer need not prove the truth of
its purchaser's certifications in order to show that the receipts from such
sal es were not taxable. Taxpayer has satisfied its statutory burden of
proof, and the Departnent, having offered no evidence whatever that the
Taxpayer forklifts were not being wused primarily in the process of
harvesting sod, cannot require that it do nore.2

Gui ded by the plain | anguage of [2-5(2) of the ROTA, | conclude that
taxpayer has shown prima facie proof that the receipts it realized from
sal es of the Taxpayer forklifts during the audit period were sales of farm
equi prent purchased for use primarily in production agriculture. The
Departnment's exhibits, and its mere argument that the tangible persona
property taxpayer sold was not used primarily in production agriculture
(see Tr. p. 6), do not rebut that evidence. Therefore, |I recomend that
the Notices of Tentative Determ nation of Cl aimpreviously issued by the
Departnment be w thdrawn or cancelled, and that taxpayer's comnbined cl ains

be granted.

Adm ni strative Law Judge

Dat e | ssued

1. Departnent regul ation 130. 305(m) provides that if "a retailer
reasonably believes that the purchaser will use farm machinery or
equi prent in production agriculture . . . and accepts the certificate
in good faith and the purchaser does not, in fact use the machinery or
equi pment in production agriculture or in State or Federal agriculture
progranms, the purchaser will be liable for the tax.” 86 Ill. Admn
Code [J130.305(m (enphasis added).

While the argunment was never articulated, the Departnent's position



may have been that taxpayer could not have accepted the exenption
certificates in good faith because it already knew that Depart nent
audit section personnel did not consider the Taxpayer forklifts
subject to the exenption. See e.g., Dept. Ex. No. 3, 6/5/91 letter
from Departnment Revenue Audit Supervisor Scott Cochrane to taxpayer's
Presi dent, XXXXX. XXXXX's testinony at hearing, however, presented
sufficient evidence showi ng taxpayer's reasonabl eness in accepting its
purchaser's certifications that the Taxpayer forklifts would be used
by them primarily for production agriculture. XXXXX devel oped the
Taxpayer forklift specifically for field use in sod harvesting, and
the conpany he started sold them to purchasers who were, by nane or
reputation, sod farmers. See Tr. pp. 15-16, 24. XXXXX s deneanor was
forthright and sincere, his hearing testinony was credible, and his
testinony is supported by taxpayer's books and records. See Taxpayer
Ex. Nos. 1 (includes taxpayer's invoices), 2 (includes Departnent
audit schedul es).

To the extent the Departnent seeks to assess a tax liability by
| ooki ng beyond the four corners of the exenption certificates produced
by this taxpayer, the Departnent's own rules direct that it proceed
agai nst the purchasers of the property, and not agai nst taxpayer here.
86 IIl. Adm n. Code [J130.305(m.



