ST 95-31
Tax Type: SALES TAX
| ssue: Books and Records | nsufficient

STATE OF ILLINO S
DEPARTMENT OF REVENUE
OFFI CE OF ADM NI STRATI VE HEARI NGS
CH CAGO, | LLINO S

THE DEPARTMENT OF REVENUE ) Case No
OF THE STATE OF ILLINO S ) Reg. No
V. ) NTL No
XXXXX )
) John E. Wite,
Taxpayer ) Adm ni strative Law Judge

RECOMVENDED DECI SI ON

SYNOPSIS: This matter arose after Taxpayer ("taxpayer") filed a
protest to the Notice of Tax Liability ("NTL") XXXXX, which was issued by
the Illinois Department of Revenue ("Departnent”). That NTL assessed tax
on taxpayer's transactions during the period beginning Cctober 1, 1990
t hrough and incl udi ng Novenber 30, 1992

The hearing in this mtter was held at the Departnent's Ofice of
Adm ni strative Hearings in Chicago on July 13, 1995. At hearing, taxpayer
presented docunmentary and testinonial evidence through one of its officers.
I have considered the evidence adduced at that hearing, and I am i ncl udi ng
in this recommendation specific findings of fact and conclusions of law |
recomend that the issue be resolved in favor of the Departnent.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, was established by the adm ssion into evidence of
the Correction and/or Determ nation of Tax Due under the certificate of the
Director of the Departnment. Departnment Ex. No. 1; Hearing Transcript
("Tr.") p. 5.

2. Most of the tax liability at issue in this matter involves the

Departnent's assessnment of Use Tax, 35 |LCS 105/1 et seq., on taxpayer's



purchases of assets or consumable supplies wused in its Dbusiness. See
Taxpayer Ex. No. 1, Exhibit A Tr. p. 9.

3. Additionally, taxpayer was assessed Retailers' Cccupation Tax, 35
ILCS 120/1 et seq., for sales taxpayer made during the audit period.
Taxpayer Ex. No. 2, at 3.

4. Taxpayer introduced no evidence that the transactions on which
use tax was assessed were exenpt fromtaxation

5. Taxpayer's exhibits reveal that taxpayer did not pay use tax to
the retailers which sold taxpayer consumabl e supplies. Taxpayer Ex. No. 1,
Exhi bit A

6. Taxpayer introduced no docunentary evidence that it paid use tax
to the retailers fromwhomit made purchases of the assets assessed.

7. Taxpayer's argunment that it wote off $73,000.00 in sales as bad
debts was not supported by any docunentary evidence of such a wite-off,
nor did taxpayer's witness tie any specific debts allegedly witten-off to
t he transactions on which ROT was assessed. See Taxpayer Ex. No. 1, Tr. pp.
8-9.

CONCLUSI ONS OF LAW Section 7 of the Retailers' QOccupation Tax Act
("ROTA"), provides, in part:

It shall be presuned that all sales of tangible personal property

are subject to tax wunder this Act wuntil the contrary is

establ i shed, and the burden of proving that a transaction is not

t axabl e hereunder shall be on upon the person who would be

required to remt the tax to the Departnment if such transaction

i s taxable.

Books and records and other papers reflecting gross receipts

received during any period wth respect to which the Depart nent

is authorized to issue notices of tax liability as provided by

Sections 4 and 5 of this Act shall be preserved until the

expiration of such period wunless the Departnent, in witing,

shal |l authorize their destruction or disposal prior to such

expiration.

35 ILCS 120/7. The Use Tax Act ("UTA") incorporates section 7 of the

ROTA. 35 ILCS 105/12. Additionally, section 11 of the UTA provides that:



[E]very person wusing in this State tangible personal property
purchased at retail from a retailer on or after the effective
date hereof shall keep such records, receipts, invoices and other

pertinent books, docunents, nenoranda and papers as the
Departnment shall require, in such form as the Departnent shal
require. For the purpose of admnistering and enforcing the

provi sions hereof, the Departnent, or any officer or enployee of

the Departnent designated, in witing, by the Director thereof,

may hold investigations and hearings concerning any matters

covered herein and nmay examne any books, papers, records,

docunents or nenoranda of any retailer or purchaser bearing upon

the sales or purchasers of tangible personal property, the

privilege of wusing which is taxed hereunder, and may require the

attendance of such person or any officer or enployee of such
person, or of any person having know edge of the facts, and may

take testinmony and require proof for its informtion.

35 I LCS 105/ 11.

In this matter, taxpayer failed to present any docunentary evi dence
supporting its claimthat wuse tax was inproperly assessed. Taxpayer does
not assert that use tax was not due on its purchases. Rather, its argunent
seens to be that, but for a fire which destroyed taxpayer's invoices (see
id.; Tr. pp. 14-15), it would have been able to show that it paid use tax
directly to the retailers fromwhomit nade purchases of tangible persona
property. See Taxpayer Ex. No. 1 (" It is our policy . . . that Use Tax be
pai d whenever deenmed appropriate. . . .") (enphasis added); Tr. pp. 14-15.

In this case, however, taxpayer's argument that it paid use tax on the
transactions assessed directly to the retailers, is not borne out by the
docunents taxpayer introduced at hearing. Taxpayer's hearing exhibits
consist largely of docunents prepared by the Departnment's auditor during
the course of the audit of taxpayer's business. See Taxpayer Ex. Nos. 1, 2.
Exhibit A to Taxpayer Ex. No. 1 identifies specific invoices the auditor
revi ewed which docunent taxpayer's purchases of consunmable supplies.1l The
auditor's schedul e of those invoices, which invoices taxpayer obviously had
inits possession during the audit, reflects that taxpayer did not pay use
tax directly to the retailers fromwhomtaxpayer purchased those consumabl e

suppl i es.

Wth regard to taxpayer's purchase of fixed assets, Taxpayer Ex. No.



1, Exhibit A reflects that the auditor was wunable to |ocate and review
invoices to determ ne whether taxpayer paid use tax to the retailers
regardi ng those purchases.?2 The | ogical persuasiveness of taxpayer's
assertion that the asset invoices would have shown that taxpayer paid use
tax directly to the retailers is significantly reduced because taxpayer did
not simlarly nake use tax paynents directly to the retailers from whom
t axpayer purchased its consumable supplies. Taxpayer's Ex. No. 1, Exhibit
A

Finally, taxpayer asserted that it wote off bad debts during 1993 and
1994. Taxpayer Ex. No. 1; Tr. p. 14-15. Taxpayer's w tness, however, never
attenpted to tie any sal es on which ROT was assessed to the debts allegedly
written off. Taxpayer may well have witten off |arge amobunts of debts
after the audit period, however, without sonme showing that the debts
written off involved taxpayer's sales on which ROT was assessed, the fact,
as alleged, is irrelevant to any matter at issue here. Mreover, Taxpayer
Ex. No. 2 indicates that ROT was assessed on taxpayer's sales for which
t axpayer charged and collected tax fromits custoners.

Once the Departnent has established its prima facie case, the burden
shifts to the taxpayer to show, through evidence which is consistent,

probable and identified with its books and records, that the transactions

are not taxable. AR Barnes v. Departnent of Revenue, 173 IIlIl. App. 3d
826, 833-34. Oral testinony alone, wthout sufficient corroborative
evi dence, wl |l not rebut the Departnent's prinma facie case. Id., at 835.

The only docunentary evidence taxpayer presented at hearing were the
Departnent's own audit schedul es. Those schedul es reveal ed that, based on
the books and records avail able for review, taxpayer did not pay use tax on
its purchases directly to the retailers. The docunentary evidence
i ntroduced by taxpayer supports the prinma facie correctness of the

Departnent's determnation of tax assessed in this mtter. The ot her



docunents offered by taxpayer consisted nerely of its witten argunent that
the tax was inproperly quantified or assessed. Those argunents are not
supported by facts contained in the record.

Based on ny review of all the evidence introduced at hearing, |
conclude that taxpayer has not rebutted the prinma facie evidence of the
Depart nment . I recommend, therefore, that the Director finalize the Notice

of Tax Liability as issued.

Adm ni strative Law Judge

Date of Entry

1. Under the colum heading titled, "Docunment Number", the auditor
identified the invoice nunber associated with each purchase revi ened.

2. I understand the auditor's entries of "N A", under the colum headi ng
"Document Nunber”, to nean that the invoices regarding the asset

pur chases were not avail abl e.



