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THE RTA’S COMMENTS ON PROPOSED AMENDMENTS TO
REGULATIONS RELATING TO LOCAL RETAILERS’ OCCUPATION TAXES

The Regional Transportation Authority (the “RTA”) is the third largest public
transportation system in North America, providing more than two million rides a day
throughout a six-county region that currently has a population of approximately eight
million people. The RTA submits the following comments on the proposed
amendments to parallel regulations relating to local retailers’ occupation taxes first
announced by the Illinois Department of Revenue (“IDOR”) on January 22, 2014 and
published in the Illinois Register on February 7, 2014 and re-published in revised form
on March 21, 2014.

INTRODUCTION

On January 22, 2014, IDOR announced interim emergency amendments and
proposed permanent amendments to replace the regulations that the Supreme Court
held were invalid in its November 21, 2013 opinion in Hartney Fuel Oil Co. v. Hamer.
In Hartney, the Court found the prior regulations invalid because they could be
interpreted in a manner that was contrary to well-established lllinois law relating to
retailer’s occupation taxes. In large part, IDOR’s proposed amendments reflect the

long-standing law that was recently reaffirmed by the lllinois Supreme Court in

Hartney. In some respects, however, the proposed amendments are not consistent




with existing Illinois law. This comment identifies five specific changes to the
proposed amendments that are needed:

1. The section titled “Long Term or Blanket Contracts” was properly
omitted by IDOR in the rules announced on January 22 and
published on March 21, and it should not become part of the
regulations;

2. The distinction between “Primary” and “Secondary” factors should
be removed, because the courts have repeatedly said that no
single factor is always more important;

3. The section titled “Order Acceptance Not Doing Business in the
Jurisdiction” should be eliminated or rephrased. The rule must be
written to make clear that the place of order acceptance should
never be considered as the single dispositive factor in determining
tax jurisdiction;

4. The section titled “Guidance on the Application of the Composite
of Selling Activities Test to Common Selling Operations” should be
omitted, because it is unnecessary and because it is too easily
misinterpreted as declaring “bright-line rules” contrary to the
Hartney decision that declared the previous rules void.

5. The list of business activities to consider when determining tax
jurisdiction should be expanded, and it should be made clear that
the list is non-exhaustive.

BACKGROUND

A. Abuse of so-called “bright-line rules” to determine whether local
retailers’ occupation taxes apply, contrary to Illinois law.

The statutes enacting local retailers’ occupation taxes are modeled after the
statewide retailers’ occupation tax, and they have the same purpose, which is to raise
revenues from retailers who benefit from the services that a unit of government
provides. See Hartney Fuel Oil Co. v. Hamer, 2013 IL 115130, 9 35; Svithiod Singing

Club v. McKibbin, 381 111, 194, 198-99 (1942).




Prior to the Illinois Supreme Court’s ruling in Hartney Fuel Oil Co. v. Hamer,
certain retailers claimed that IDOR’s regulations contained a “bright-line rule” to
determine the location in which to pay local retailers’ occupation tax. In this context,
retailers used the term “bright-line rule” to refer to a test that focuses on one or a
few factors involved in making a retail sale and ignores every other aspect of the
retailer’s business. The claimed “bright-line rule” was not the statutory test of where
the retailer is engaged in the business of selling, but rather was merely where
purchase orders are “accepted” by the retailer.

Determining whether local retailers’ occupation taxes apply based on this kind
of a “bright-line rule” defeats the purpose of the taxes and allows unscrupulous
retailers to game the system. Specifically, retailers can manipulate such a “bright-line
rule” to avoid local taxes that lllinois law requires them to pay by claiming to relocate
where one or a few factors occur, even though the majority of the retailers’ selling
activities continue to occur in their home jurisdiction. For example, many retailers
have created sham offices in an effort to manipulate where their purchase orders are
“accepted” to avoid paying tax to the RTA and other local governments, despite the
fact that the majority of their retail activities continued to take place within the RTA's
geographic boundaries. Retailers have gone so far as to make arrangements with
unrelated businesses in distant locations to provide telephone operators who
purportedly “accept” purchase orders in a jurisdiction having a lower tax rate, solely

to claim the lower tax rate for the sales.




B. Hartney reaffirmed existing Illinois law that the test for
determining local retailers’ occupation tax jurisdiction cannot be
reduced to a “bright-line rule.”

The Illinois Supreme Court’s opinion in Hartney reaffirmed long-standing
Illinois law that the test for local retailers’ occupation tax jurisdiction cannot be
reduced to an easily manipulated “bright-line rule,” whether the rule is based on
“acceptance” or otherwise. The court found that the legislative intent for enacting
the local retailers’ occupation tax statutes was “to allow local jurisdictions to tax the
composite of selling activities taking place within their jurisdictions, collecting taxes in
relation to services enjoyed by the retailer.” Hartney, 2013 IL 115130, 9 36.
Therefore, the proper test is based on all aspects of the retailer’s “business of
selling,” which the Court reaffirmed is a “composite of many activities.” Hartney,
2013 IL 115130, 9 36. Because the Court found that IDOR’s existing regulations
created the existence of a “bright-line rule,” it found the relevant regulations to be
invalid (Ill. Adm. Code §§ 220.115, 270.115, and 320.115). /d., 99 61-64.

SPECIFIC CHANGES TO PROPOSED AMENDMENTS

L The section titled “Long Term or Blanket Contracts” was properly
omitted by IDOR and should not become part of the regulations.

IDOR correctly omitted the section titled “Long Term or Blanket Contracts”
from the proposed permanent regulations.
The “Long Term or Blanket Contracts” section in the emergency regulations

states as follows:




4) Long Term or Blanket Contracts

A) Under a long term blanket or master contract that is definite
as to price and quantity, but must be implemented by the
purchaser placing specific orders when goods are wanted, the
location of the seller's place of business where subsequent
specific orders are placed will determine where the seller is
engaged in business for those orders.

B) The seller's place of engaging in the business of selling for
long term blanket or master contracts that do not require the
purchaser to place specific orders when goods are due shall be
determined in accordance with subsections (c)(2) through
(c)(4) of this Section.

Part (A) of this section arguably sets forth the very same improper “bright-line
rule” rejected by Hartney and by over seventy years of Illinois case law. It states that
if sales are subject to a long term contract that is definite as to price and quantity,
then “the location of the seller's place of business where subsequent specific orders

are placed will determine where the seller is engaged in business for those orders.”

This precise question was addressed in the Hartney case, and the lllinois Supreme
Court held very clearly that the location of the seller’s place of business where

specific orders are placed does not determine where the seller is engaged in business

for those orders.

Part (B) of this section sets forth the proper test for all types of long term,
blanket, or master contracts, which is the “composite of selling activities” test
required by lllinois law. But part (B) appears to suggest that there are some long
term contracts that are subject to a different test. Part (B) adds nothing and arguably

misstates lllinois law.




This section also contains imprecise terms which are likely to lead to conflict
and litigation. It is unclear what constitutes a “blanket contract” or a “long term
contract,” for example. Also, “the location of the seller’s place of business where
subsequent specific orders are placed” may not be clear under many contracts, for
example contracts under which a retailer delivers goods to customers on site on an as
needed basis.

For all of these reasons, the section titled “Long Term or Blanket Contracts”
was properly omitted by IDOR and must be omitted from the amended regulations.
IL The distinction between “Primary” and “Secondary” factors should be

removed, because under Illinois law no factor is inherently more
important than another.

In the section titled “Application of Composite of Selling Activities Test to
Multi-Jurisdictional Intrastate Retailers,” the proposed regulation improperly lists
“primary” and “secondary” factors. There is no basis under Illinois law to distinguish
between “more important” and “less important” factors in the business of selling in
the abstract. To the contrary, such a practice violates the well-established principle
affirmed in Hartney that determining where a retailer does business requires a case-
by-case analysis.

Not only is pre-weighting certain factors contrary to lllinois law, but it also
complicates the analysis and invites manipulation. “Place of acceptance” is a perfect
example of a factor that, if generically elevated to a higher importance than other
factors, creates opportunities for manipulation. In some cases, the place of

acceptance may indeed be a more important factor in determining tax jurisdiction




than some other factors, such as solicitation of orders. As Hartney Fuel Oil and other
retailers have demonstrated, however, it is possible to arrange for the purported
place of acceptance to be of little or no significance to where a retailer is conducting
its business. Elevating any small number of factors above all others leads at best to
arbitrary results that do not necessarily correspond with a retailer’s business reality
and, at worst, to new combinations of sham business practices to improperly avoid
local retailers’ occupation tax.

The amended regulations therefore must avoid pre-judging which factors are
“Primary” and which are “Secondary” with respect to a retailer’s business.

Rather than attempt to attribute weight to individual factors in the abstract,
the amended regulations should link the importance of factors to the purpose of the
taxes. The proposed regulations already do this in the section titled “Principles
Underlying Determination of Seller’s Location.” This section describes two well-
established principles that are sufficient to determine the importance of the various
factors. First, the most important selling activities for a particular retailer are those
that best determine where it benefited from services provided by local governments.
Second, the least important activities are those that serve no economic purpose
other than to avoid tax liability. These principles are well-supported by lllinois law,
and they are not subject to manipulation by retailers seeking to avoid taxes where

they conduct the majority of their selling activities.




III. The section titled “Order Acceptance Not Doing Business in the
Jurisdiction” should be deleted or rephrased to clarify that the place
of order acceptance should never be considered as the single
dispositive factor.

As IDOR recognizes at several points in the proposed amendments, lllinois law
could not be clearer that the place of order acceptance is not the single dispositive
factor in determining tax jurisdiction. See, e.g., Hartney, 2013 IL 115130, 9 30-36.
As the lllinois Supreme Court held in 1943 and reaffirmed in the Hartney opinion,
retailers’ occupation taxes apply to the “business of selling,” and “[i]t is obvious that
such activities are as varied as the methods which men select to carry on retail
business and it is therefore not possible to prescribe by definition which of the many
activities must take place [within the taxing jurisdiction] to constitute it an
occupation conducted in [the taxing jurisdiction].” Ex-Cell-O Corp. v. McKibbin, 383
Ill. 316, 321-22 (1943) (interpreting statewide retailers’ occupation tax); Hartney,
2013 IL 115130, 9 36 (concluding that “the ‘business of selling’ under the local ROT
Acts is a fact-intensive ‘composite of many activities’ consonant with our holding in
Ex-Cell-0”).

The section titled “Order Acceptance Not Doing Business in the Jurisdiction”
should be made consistent with this bedrock rule of lllinois law. In the rules as
proposed, this section contains detailed conditions that must be met before the
proper principle of law is applied. (See, e.g., lll. Adm. Code 320.115(b)(8)(A)(i)-(iii).)
Each of these conditions allows for conflicting interpretations, and none are

necessary.




The simplest solution would be to simply delete this section in its entirety as
redundant. Alternatively, it could be replaced with a single sentence stating that
“The place of order acceptance is not the single dispositive factor in determining local
retailers’ occupation tax jurisdiction.”

If this section must be retained, then it should be moved from section (b),
which contains examples of “common selling operations,” to section (c), which
describes the application of the composite of selling activities test to multi-
jurisdictional retailers. Having order acceptance as the only significant activity in a
jurisdiction is not a “common selling operation.” In fact, it is highly unusual for a
retailer to locate its “order acceptance” operation apart from all other major selling
activities. In addition, this section should be rephrased, as follows, to reflect that
order acceptance alone is never dispositive:

8) Order Acceptance Not Doing Business in the Jurisdiction of the
Authority

A) E herwi ided-in—subsections—{b}2)

through—-{bH7A—aAcceptance of purchase orders for the
sale of tangible personal property in a jurisdiction does

not in itself constitute engaging in the business of
selling in the jurisdiction in which orders are accepted-i

thefollowingconditionsare-met:.




B) The place of engaging in the business of selling for
retailers who only accept purchase orders and conduct
minor selling activity within a jurisdiction anrd-whe-meet
the—ecriteria—setforth—in—subsection{bH8HA); shall be
determined based on the composite of selling activities
engaged in outside the jurisdiction in which purchase
orders are accepted, in accordance with subsections
(c)(2) through (c)(4).

IV. The section titled “Guidance on the Application of the Composite of
Selling Activities Test to Common Selling Operations” should be
omitted because it is unnecessary and because it is easily
misinterpreted as providing impermissible “bright-line rules.”

The section of the proposed amendments titled “Guidance on the Application
of the Composite of Selling Activities Test to Common Selling Operations” sets forth
several example retail scenarios and provides guidelines for how the “composite of
selling activities” test applies to them. In its previous comments, the RTA
recommended that the guidelines in this section be amended to clarify that it does
not provide a series of “bright-line rules” that would be impermissible under Hartney,
as follows:

Over-the-counter Sales. When a person makes an over-
the-counter sale of tangible personal property within a
jurisdiction and the purchaser takes possession of the
property immediately; or the seller ships the property
to the purchaser from the location where the sale was
made, then the “composite of selling activities” test
provides that the seller is engaged in the business of
selling with respect to that sale in the jurisdiction where

10




the over-the-counter sale occurred, absent other
circumstances that support a contrary result.

Numerous comments published in response to the proposed regulations in fact
misinterpret this section as establishing new “bright-line rules.” It is now clear that
this section will only lead to further confusion and additional attempts to subvert
well-established lllinois law. It should be omitted as unnecessary and misleading.

When applied in good faith, existing lllinois law yields intuitive, predictable
results, without the need for additional “guidelines.” Existing lllinois law mandates
that a local retailers’ occupation tax is imposed on sales that occur as a result of the
retailer being engaged in the business of selling in the local jurisdiction. The existing
law recognizes that the business of selling is a composite of many activities that may
differ from retailer to retailer, but there is no serious dispute over its good faith
application with respect to most sales. For example, it is not controversial that a
typical over-the-counter retail sale of consumer merchandise should be taxed at the
location where the customer pays for and receives the merchandise. The same is
true for numerous good faith variations of over-the-counter sales and for most other
retail activity in lllinois.

Existing lllinois law is clear that there are no “bright-line rules” for
determining where a retailer is engaged in the business of selling for the purposes of
local retailers’” occupation taxes. Any new “bright-line rules” would have to be
established by legislation, not regulation. The RTA is not opposed to legislation that
changes the applicable test for determining local tax jurisdiction under certain

appropriate circumstances, but such changes cannot be made by regulatory action
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alone. Because it appears to be inevitable that this section will be misinterpreted as
a regulatory attempt to enact “bright-line rules,” the section should be removed.
V. The list of business activities to consider when determining tax

jurisdiction, should be expanded and it should be made clear that the
list is non-exhaustive.

Finally, it is well-established under lllinois law that there is no exhaustive list
of retail selling activities to consider in determining proper tax jurisdiction. The list in
the proposed rules should be expanded to include as many factors as possible that
may be relevant, including but not limited to the following additional factors:

e The location where orders are processed for fulfillment after they
have been accepted;

e The location where the retailer decides the terms of offers that it
makes to its customers, such as appropriate pricing taking into
account various factors, which may include but will not be limited
to, application of discounts, surcharges and, shipping costs;

e The location where the retailer's goods are on display to
prospective customers, such as a showroom;

e The location where a retailer determines whether an order can be
performed in the manner and within the timeframe required by
the customer;

e The location of negotiations of substantive terms of sale, including
but not limited to, price, quality, quantity, and date of
performance or delivery, as applicable;

e The location where determinations of creditworthiness are made;

e The locations at which payment is tendered and received;

Further, the open-ended nature of this list should be communicated within

the list itself, for example by adding the following items to the list:
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e Other elements of a retailer’s business of selling that are not listed
above but are consistent with the principles set forth elsewhere in
this rule;

e Any activity without which the sale could not occur.

Finally, this section should be amended to make clear that the location of
selling activity must be determined by the totality of the circumstances, based on
consideration of all relevant factors, and not based on how many factors a retailer

can prove occurred in any given location.

CONCLUSION

The RTA respectfully submits that the foregoing changes to the proposed

amendments should be made to ensure consistency with Illinois law.
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