ST 09-0147-GIL 11/09/2009 INTERSTATE COMMERCE

This letter concerns sales in interstate commerce. See 86 Ill. Adm. Code 130.605. (Thisis a
GIL.)

November 9, 2009

Dear XxXxxx:

This letter is in response to your letter received in this office on October 14, 2009, in which you
request information. The Department issues two types of letter rulings. Private Letter Rulings
(“PLRs”) are issued by the Department in response to specific taxpayer inquiries concerning the
application of a tax statute or rule to a particular fact situation. A PLR is binding on the Department,
but only as to the taxpayer who is the subject of the request for ruling and only to the extent the facts
recited in the PLR are correct and complete. Persons seeking PLRs must comply with the
procedures for PLRs found in the Department’'s regulations at 2 Ill. Adm. Code 1200.110. The
purpose of a General Information Letter (“GIL”) is to direct taxpayers to Department regulations or
other sources of information regarding the topic about which they have inquired. A GIL is not a
statement of Department policy and is not binding on the Department. See 2 Ill. Adm. Code
1200.120. You may access our website at www.tax.illinois.gov to review regulations, letter rulings
and other types of information relevant to your inquiry.

The nature of your inquiry and the information you have provided require that we respond with
a GIL. In your letter you have stated and made inquiry as follows:

| need your assistance in rectifying an issue that arose when | recently purchased a
vehicle in lllinois. The seller charged sales tax even though | am a foreign reseller.
This immediately set off alarms as | have purchased more than 30 vehicles in the past 2
years in IL and have never had sales tax collected from the sellers.

About myself, | am a car dealer from COUNTRY; | have included the receipt for the sale
and a copy of my reseller license. | purchased the car for BUSINESS auction in CITY
IL. | requested the tax be removed but they refused and sent me a past ruling from your
department stating that the tax is applicable, but by reading through the ruling | notice
that it is not, but sometimes legal ruling are difficult to understand.

The [sic] case, the vehicle was purchased from the internet from my office in COUNTY,
and | arranged transportation from the auction to COUNTRY via auto carrier, the vehicle
is non-operational. The seller states that | am taking delivery in IL and thus tax is
applicable, |1 understand and did talk to the IDOR call centre twice and both agents
mentioned that | should not have been charged sales tax in this case as there is a
reciprocity agreement between COUNTRY and the IDOR for reseller tax.

| am requesting a ruling in the hope that this will convince the seller to refund the sales
tax collected in error.



If you need more information please contact me directly.

DEPARTMENT’S RESPONSE:

When an lllinois retailer sells tangible personal property and delivers it in lllinois, sales tax is
due unless an exemption can be documented. The resale exemption is applicable when making
sales to a purchaser who will in turn sell the tangible personal property. For general information
regarding resale certificates, the Department's regulation for resale certificates, “Seller's
Responsibility to Obtain Certificates of Resale and Requirements for Certificates of Resale,” is found
at 86 Ill. Adm. Code 130.1405.

A Certificate of Resale is a statement signed by the purchaser that the property purchased by
him is purchased for purposes of resale. Provided that this statement is correct, the Department will
accept Certificates of Resale as prima facie proof that sales covered thereby were made for resale.

In addition to the statement, a Certificate of Resale must contain:

1) The seller's name and address;

2) the purchaser's name and address;

3) a description of the items being purchased for resale;

4) purchaser's signature, or the signature of an authorized employee or agent of the
purchaser, and date of signing;

5) Registration Number, Resale Number, or Certification of Resale to out-of-State
Purchaser.

The obligations of a seller with respect to accepting a Certificate of Resale were addressed in
Rock Island Tobacco and Specialty Company v. lllinois Department of Revenue, 87 Illl.App.3d 476,
409 N.E.2d 136, 42 Ill. Dec. 641 (3rd Dist. 1980). The Rock Island court held that when a retailer
obtains a proper Certificate of Resale that contains a registration or resale number that is valid on the
date it is given, the retailer’s liability is at an end. If the purchaser uses that item himself or herself
(i.e., it was not purchased for resale), the Department will proceed against the purchaser, not the
retailer, provided the above stated conditions are met. The purchaser’s registration or reseller
number can be verified at the Department’s website by clicking on the “Tax registration inquiry” box.

Failure to present an active registration number or resale number and a certification to the
seller that a sale is for resale creates a presumption that a sale is not for resale. This presumption
may be rebutted by other evidence that all of the seller’s sales are sales for resale, or that a particular
sale is a sale for resale. For example, other evidence that might be used to document a sale for
resale, when a registration number or resale number and certification to the seller are not provided,
could include an invoice from the purchaser to his customer showing that the item was actually
resold, along with a statement from the purchaser explaining why it had not obtained a resale number
and certifying that the purchase was a purchase for resale in lllinois. The risk run by companies in
accepting such a certification and the risk run by purchasers in providing such a certification is that an
lllinois auditor is more likely to go behind a certificate of resale that does not contain a signature and
require that more information be provided as evidence that the particular sale was, in fact, a sale for
resale.

The Department’s regulation regarding Sales of Property Originating in Illinois, 86 Ill. Adm.
Code 130.605(d) provides that tax does not apply to gross receipts from sales in which the seller
either by carrier (when the carrier is not also the purchaser) or by mail, under the terms of his
agreement with the purchaser, delivers the goods from a point in this State to a point outside this



State not to be returned to a point within this State. The fact that the purchaser actually arranges for
the common carrier or pays the carrier that effects delivery does not destroy the exemption.
However, it is critical that the seller is shown as the consignor or shipper on the bill of lading. If the
purchaser is shown as either the consignor or the shipper, the exemption will not apply.

Please note that under Section 130.605(f), retailers who ship property to freight forwarders
who take possession of the property in lllinois and ship the property to foreign countries, not to be
returned to the United States, are making exempt sales in foreign commerce and do not incur
Retailers' Occupation Tax liability on the gross receipts from those sales. However, there is no
exemption for property delivered in lllinois to foreign vessels. If foreign vessels purchase items of
tangible personal property from lllinois retailers and have those items delivered to the vessels in an
lllinois port, the sale is made in lllinois, the purchaser takes possession of the items in lllinois, and
therefore, the sale is taxable. In order to reflect this exemption on the ST-556 form, he should check
the "other" box and note that the sale was made into foreign commerce.

To establish that the gross receipts from any given sale are exempt because the tangible
personal property is delivered by the seller from a point within this State to a point outside this State
under the terms of an agreement with the purchaser, the seller will be required to retain in his
records, to support deductions taken on his tax returns proof that satisfies the Department that there
was an agreement and a bona fide delivery outside this State of the property that is sold. See 86 IlI.
Adm. Code 130.605(f).

Claims for credit and refunds are available when a person shows that he paid tax to the
Department as a result of a mistake of fact or law. Only the remitter of the tax erroneously paid to the
Department is authorized to obtain a refund. It is the retailer (in this instance, the auctioneer) who
remitted the tax to the Department and who is able to file a claim for a refund, although he is not
required to. See 86 Ill. Adm. Code 130.1501. Under lllinois sales tax laws, retailers are not required
to file claims for credit. The Department has no authority to compel sellers to file a claim for credit.
Whether or not a seller refunds the taxes paid and files a claim for credit with the Department is a
private matter between the seller and the purchaser.

| hope this information is helpful. If you require additional information, please visit our website
at www.tax.illinois.gov or contact the Department’s Taxpayer Information Division at (217) 782-3336.

Very truly yours,

Richard S. Wolters
Associate Counsel

RSW:msk



