ST 06-0050-GIL 04/13/2006 EXEMPT ORGANIZATIONS

This letter discusses personal property purchased through certain fundraising events for the
benefit of certain schools. See 86 Ill. Adm. Code 130.2009. (This is a GIL.)

April 13, 2006

Dear XXxxXx:

This letter is in response to your letter dated October 2, 2005, in which you request
information. The Department issues two types of letter rulings. Private Letter Rulings (“PLRs”) are
issued by the Department in response to specific taxpayer inquiries concerning the application of a
tax statute or rule to a particular fact situation. A PLR is binding on the Department, but only as to the
taxpayer who is the subject of the request for ruling and only to the extent the facts recited in the PLR
are correct and complete. Persons seeking PLRs must comply with the procedures for PLRs found
in the Department’s regulations at 2 Ill. Adm. Code 1200.110. The purpose of a General Information
Letter (“GIL") is to direct taxpayers to Department regulations or other sources of information
regarding the topic about which they have inquired. A GIL is not a statement of Department policy
and is not binding on the Department. See 2 Ill. Adm. Code 1200.120. You may access our
website at www.ILTAX.com to review regulations, letter rulings and other types of information relevant
to your inquiry.

The nature of your inquiry and the information you have provided require that we respond with
a GIL. In your letter you hawe stated and made inquiry as follows:

| am writing to you as a member of the Parent Teacher Organization of Grade School
District #. | am asking that you offer advise [sic] and/or a ruling regarding a book sale
that we as the Parent Teacher Organization hold two times a year.

We have XYZ Booksellers bring books to our school twice a year to sell, once in the fall
and once in the spring. This sale is held by the Parent Teacher Organization for the
students and teachers only. We do not advertise this to the public, it is held at the Grade
School for the students and teachers during school hours. We do not make money
doing this---we are allowed a percentage of our sales as ‘credit’ towards books. This
‘credit’ is then divided between the school library and these grade school teachers.
They are then allowed to take books from the Bookseller supply equal to their credit
amount. They can also use their credit to order items from the Bookseller supply book---
ABC charts, special books, etc.

We have been doing this for several years and this year we were informed by
XYZ Booksellers that we must collect sales tax on the books purchased by the students
and teachers. This seems very unreasonable to me as my understanding was that we
as the Parent Teacher Organization were considered a charitable organization.



We received a lot of comments from parents when they found out that sales tax was to
be collected. The parents believe that the Parent Teacher Organization is considered a
not for profit group and should not collect or pay sales tax at this type of event.

Please provide us with a clarification on this matter. If in fact we should not have
collected sales tax at this event, are we able to ask XYZ Booksellers to return the tax
money to our organization?

DEPARTMENT’'S RESPONSE

For general information purposes, organizations that qualify as exclusively religious, charitable,
or educational organizations, can apply to the lllinois Department of Revenue to obtain a tax
exemption identification number. These numbers establish that the Department recognizes said
organizations as exempt from incurring Use Tax when purchasing tangible personal property in
furtherance of their organizational purposes.

While organizations and institutions that are both operated and organized exclusively for
charitable, religious, or educational purposes are as a general matter subject to Retailers' Occupation
Tax upon their own sales of tangible personal property, there are limited exceptions where such
organizations are authorized to engage in a restricted amount of retail selling activity without incurring
Retailers' Occupation Tax liability. See 86 Ill. Adm. Code 130.2005(a).

Organizations that hold exemption numbers may engage in sales to members, nhoncompetitive
sales, and certain occasional dinners and similar activities without incurring Retailers' Occupation Tax
liability. Pursuant to 86 Ill. Adm. Code 130.2005(a)(4), organizations may engage in occasional dinner
and similar activity fundraisers on no more than two occasions per year. The Department would view
the activities described in your letter as a similar activity allowed as exempt under the Act providing it
would not occur more than two times per year.

The “sales to members” exemption found at 86 Ill. Adm. Code 130.2005(a)(2) is limited to
sales by an exclusively religious, educational or charitable organization that are made primarily for the
purposes of the selling organization to its members, or students in the case of a school. Please note,
the population to which sales are made is limited to persons specifically associated with that exempt
organization and must be for the primary purpose of the selling organization. Whether the sales are
for the primary purpose of the selling organization depends on the nature of the tangible personal
property sold and how that tangible personal property is used. If an organization sells literature or
other items of tangible personal property that would place them in competition with bookstores or
other retailers, the sales generally would not be primarily for the purpose of the selling organization.

Section 130.2005(a) specifically provides that “the State of lllinois or any local governments in
lllinois, or any agency or instrumentality of any such government body, incurs Retailers' Occupation
Tax liability when it engages in the selling of tangible personal property at retail to the public other
than in the performance of a governmental function.”

The reason for this rule is to ensure that governmental units do not have a competitive
advantage when selling items that are also sold by lllinois retailers. The lIllinois General Assembly did
not intend to give governmental units a competitive advantage over lllinois retailers. An example of
sales that may be made by a governmental body to the public that involves the performance of a
governmental function is the sale of motor vehicle license plates by the State of Illinois.



Where a governmental unit makes sales that are not in the direct performance of its
governmental function, the sales are taxable. Examples of taxable sales by governmental units
include the operation of concession stands by park districts, sales of smoke detectors by fire
protection districts, sales of leaf bags by municipalities, sales of T-shirts, caps and mugs by State
agencies, sales of books by libraries, and sales of books and supplies by school districts to students.
In regards to the latter situation, the lllinois Supreme Court provided guidance in the case of Follett’s
Book and Supply Store v. Isaacs, 27 Ill.2d 600, 1963. In Follett’s the Court analyzed a situation where
schools were selling books only to their students. The schools were not charging sales tax pursuant
to a Department of Revenue regulation that exempted sales of schoolbooks by schools to its
students. Retail bookstores that competed with the school bookstores brought the lawsuit and
claimed that the schools were operated for educational purposes and that their book sales were not
essential to such purposes or operated in furtherance of such purposes. The lllinois Supreme Court
concluded that the sales were subject to sales tax and the Court voided the particular Department
regulation that had exempted such sales from sales tax liability.

If the items to be sold are donated to the school then pursuant to 86 Ill. Adm. Code
130.2009(c) the fundraising group, sponsored by an entity recognized by the school district, may
engage in tax-free selling under the Act. For example, the types of sales include the following:

1) Bake sales or bazaars selling items that are prepared by or donated to the fundraising
group; or 2

2) Sales of donated clothes or other items by a fundraising group, provided that the funds
go solely to benefit the school; or

3) Spaghetti dinner events selling food that is prepared by a parent-teacher association.
Please note the following types of selling would not be exempt:

1) A parent-teacher association’s sale of wrapping paper, holiday goods, and ready-to-sell
food products (such as candy bars, nuts, or frozen pizzas) that are purchased from a
supplier for purposes of resale, where the supplier makes a profit from the sale to the
parent-teacher association. Such items fall outside the restriction that the items be
prepared by or donated to the parent-teacher association.

2) Sales of class rings by a parent-teacher association. These items are not prepared by
or donated to the parent-teacher association. Such rings have been purchased from a
supplier for resale, and the supplier has made a profit from the sale to the parent-
teacher association.

3) If a parent-teacher association contracts with a caterer for a fundraising dinner, sales
of the dinner cannot be made taxfree. Again, the parent-teacher association has
purchased ready-made items for a caterer for purposes of resale, and the caterer has
profited from the sale.

| hope this information is helpful. If you require additional information, please visit our website
at www.ILTAX.com or contact the Department’'s Taxpayer Information Division at (217) 782-3336. If
you are not under audit and you wish to obtain a binding PLR regarding your factual situation, please
submit a request conforming to the requirements of 2 lll. Adm. Code 1200.110 (b).

Very truly yours,



Martha P. Mote
Associate Counsel

MPM:msk



