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SYNOPSIS:

This mtter conmes on for hearing pursuant to TAXPAYER s (hereinafter
referred to as "TAXPAYER' or "taxpayer") protest of the Illinois Departnent of
Revenue's (herein referred to as the "Departnment”) denial of TAXPAYER s request
for tax exenpt status for purposes of purchasing tangi ble personal property free
fromthe inposition of Use Tax, and related taxes as set forth in 35 ILCS 105/1

et seg. At issue is whether TAXPAYER qualifies for exenption as "a corporation

soci ety, associ ation, foundation or institution organized and operated
exclusively for charitable ... purposes"” within the neaning of 35 ILCS 105/ 3-
5(4).

A hearing was held on taxpayer's protest July 6, 1995 On his own notion,
the Admnistrative Law Judge, (hereinafter "ALJ" subsequently reopened the

record and held a supplenental hearing August 14, 1996. After thorough review



of the record, the ALJ issued his recomrendation that the taxpayer be granted
exenpt status.

Upon due consideration, | have concluded the underlying reconmendati on of
the ALJ cannot be accepted. Wiile the ALJ's recomendati on contai ned findings of
fact and conclusions of |aw, such findings are inconplete and do not accurately
reflect the record as a whole. Furthernore, the ALJ's conclusions of |aw are
cursory and, as denobnstrated below, legally incorrect. Accordingly, | reject
such findings and conclusions In toto and replace them with those set forth
bel ow.

VWhen writing this final decision, | remain mndful of my responsibilities
to the taxpayers as well as to the State. This decision is based solely on
conpetent evidence produced at the hearing and those | egal conclusions which can
fairly be drawn from the evidence. I have reviewed with particularity all
evidence offered by the taxpayer and adnmitted into evidence by the ALJ.
Additionally, | have apprised nmyself of the pertinent sections of |aw pertaining
to the issues presented at the hearing. | have considered the entire transcript
of record, including the testinony of w tnesses and the argunent of counsel.

A sufficient record of proceedings was nmade to permt the appropriate

review and issuance of this final admnistrative decision pursuant to 86 111.

Adm n. Code ch. I, sec. 200.165 (1996). See also, Highland Park Conval escent
Home v. Health Facilities Planning Conm, 217 |IIl. App.3d 1088 (1991).
Accordingly, | amincluding in this final decision specific findings of fact and

concl usi ons of | aw.

FINDINGS OF FACT:

1. The Department's prima fTacie case, inclusive of all jurisdictional
el ements, is established by the adm ssion into evidence of the Departnent's
Tentative Denial of Exenption, wherein TAXPAYER s request for exenpt status was

deni ed. Dept. Ex. No. 3.



2. TAXPAYER was incorporated under the General Not For Profit
Corporation Act of Illinois March 6, 1984. Taxpayer Ex. A.‘!

3. TAXPAYER s Articles of Incorporation indicate that it is organized
"exclusively for charitable" and other purposes, such as nedical and scientific
testing. Taxpayer's Ex. A Its specific purposes, as set forth in its Articles
of Incorporation and by-laws are to:

A. Engage in the professional enterprise of furnishing

i nformati on, research, clinical studies and performng
ot her services associated with the specialty of pediatric

surgery and all its related fields;

B. Provide information and instruction to graduate
physicians and other health care personnel in nedica
specialty education related to pediatrics and pediatric
surgery;

C. Conduct research in all branches of clinical nedicine,
with specialties in pediatrics and pediatric surgery;

D. Provide nedical information to patients in connection
with the forgoing, without regard to the patient's ability

to pay;

E. Propose, encour age, and stinmul ate r esear ch,
experinments and studies related to diseases affecting
pediatric patients, and foster the education of the
medi cal comunity and the dissemnation of information
relating to nmaladies and illnesses affecting pediatric
patients and the alleviation thereof;

F. Engage in such other activities of a charitabl e and/or
medi cal and educational nature as may be permitted under

the provisions of the Illinois Not-for-Profit Corporation
Act .

Taxpayer Ex. A, B; Tr. p. 26.
5. TAXPAYER s Articles of Incorporation, effective March 6, 1994, also

provi de as fol |l ows:

A. No part of the net earnings of the Corporation shall
inure to the benefit of or be distributable to its

1 Current Departnental regulations (See, 86 Ill. Admn. Code ch. |, Sec.
200. 155(c)) require that exhibits be identified by nunber. VWil e the instant
record discloses that this regulation was not followed, | wll refer to the

exhibits by letter for the sole purpose of avoiding confusion in the record.



menmbers, trustees, officers or other private persons,
except that the Corporation shall be authorized and
enpowered to pay reasonable conpensation for services
rendered and to nmke paynments and distributions [in
further of its corporate purposes].

* % %

B. Upon dissolution of the Corporation, the Board of
Directors shall after paying or taking provision for the
paynment of all liabilities of the Corporation, dispose of
all assets in such manner, or to such organization or
organi zations organized and operated exclusively for
chari t abl e, educati onal , religious social wel f are, or

scientific purposes as shall at the time qualify for an
exenpt organi zation  or or gani zati ons under Section
501(c)(3) of the Internal Revenue Code of 1954 (or the
corresponding provision of any future United States
Internal Revenue Law), as the Board of Directors shall
det erm ne. Any such assets not so disposed of shall be
di sposed of by the Court of Conmon Pleas of the county in
which the principal office of the Corporation is then
| ocat ed, exclusively for such purposes or to such
organi zations as said Court shall determne, which are
organi zed and operated for such purposes.

Taxpayer Ex. B

6. TAXPAYER s by-laws, adopted August 6, 1991, are simlar to its
Articles of Incorporation in that both docunents contain provisions that
prohibit any part of TAXPAYER s net earnings from inuring to the benefit of
private individuals. Taxpayer Ex. B.

7. TAXPAYER has no capital stock or shareholders. Tr. p. 10.

8. TAXPAYER is exenpt from federal incone taxation under Section 501(a)
of the Internal Revenue Code as an organization described in Section 501(c)(3)
of that statute. Taxpayer Ex C, Tr. p. 10.

9. HOSPI TAL (hereinafter "HOSPITAL" or the "Hospital") is a teaching
hospital with respect to NUMS (hereinafter "NUMS"). Tr. p. 18.

10. HOSPI TAL specializes in treating chronically ill children. Tr. p.
40.

11. On Decenber 6, 1991 TAXPAYER entered into an agreenent (hereinafter
"agreenment”) wth HOSPI TAL. Under the terms of this agreenment, TAXPAYER is

responsible for providing HOSPITAL wth the followng services: such



adm ni strative, supervisory, and teaching services as are necessary or hel pful
to the efficient functioning of HOSPI TAL's Departnment of Surgery by appropriate
per sonnel ; such admnistrative, supervisory, and teaching services as are
necessary or helpful to the efficient functioning of the Foundation Divisions?
at the hospital by appropriate personnel; scheduling clinical services;
sel ecting, supervising, training and scheduling Departnent [of surgery] and
Foundati on Division personnel, including residents, whose selection my be nade
by others; consulting with the hospital on the selection of equipnment and
supplies; participating in quality assurance and utilization review activities;
assum ng appropriate nmedical and dental staff responsibilities and participating
on commttees to which its nenbers are assigned; participating in HOSPITAL' s
teaching, continuing education, conmunity relations and research activities;
providing information on the planning, budgeting, and other needs of HOSPI TAL's
Departnent of Surgery and Foundation Divisions; applying for and adm nistering
grants in consultation with the hospital; maintaining appropriate Departnent of
Surgery and Foundation Divisions reports and records; conplying with hospital
medi cal and dental staff policies, rules and bylaws [sic]; participating in the
effective adm nistration of the HOSPI TAL's Departnent of Surgery, as assigned by
the departnent head,; providing admnistrative support to specific hospital-
based progranms; providing the proper adm nistration of the Foundation Divisions;
coordinate the Departnent of Surgery's and the Foundation Divisions' clinical
instruction to clinical trainees of NUMS and ot her hospital-designated trainees;
and, ensuring that individual enployees of TAXPAYER fulfill their clinical
teaching obligations to NUMS and to hospital-desi gnated academ c institutions.

Taxpayer Ex. D.

2. The Foundation Divisions are conprised of physicians and surgeons
practicing in the divisions of cardiovascul ar-thoracic surgery, otolaryngol ogy,
opht hal nol ogy, orthopaedic surgery, pediatric surgery and plastic surgery.
Taxpayer Ex. D.



12. In exchange for the aforenentioned services, HOSPITAL agreed to
provi de TAXPAYER with the foll ow ng: human resource functions for those HOSPI TAL
enpl oyees funded by TAXPAYER, response to the specific concerns of TAXPAYER
menmbers related to efficiency and quality of hospital services, wth the
speci fic understanding that in addressing such concerns, HOSPI TAL wi |l consider
carefully the comments and suggestions of TAXPAYER but that HOSPI TAL's chosen
course of action nust concern all aspects of any given issue (including those
which do not pertain to TAXPAYER) and may differ from that suggested by
TAXPAYER, provi de TAXPAYER personnel with copies of the admtting records and
records of operations on a tinely basis; provide TAXPAYER personnel wth
i nsurance and denographic data regarding specific patients as requested; provide
information as requested and available to assist the planning and budgeting
needs of TAXPAYER; consult wi th TAXPAYER with respect to expenditure for which
TAXPAYER is required or expected to contribute; maintain full accreditation by
the Joint Comm ssion on Accreditation of Healthcare Organizations; and, report
to TAXPAYER on a regular basis with respect to the funds of The KUHOSPI TAL whi ch
are restricted for use within the Departnent of Surgery or its divisions. Id.

13. The eighteen surgeons who practice wthin TAXPAYER are exclusively
surgeons specializing in cardiovascular and thoracic surgery, ophthal nology,
ort hpeadi cs, pediatrics, oncology, pediatric surgery, and plastic surgery. Tr.
pp. 12-13.

14. TAXPAYER derives nost of its patients from HOSPI TAL. Tr. p. 39.

15. TAXPAYER charges patients for services and care provided by its
surgeons. It also enploys a collection service. However, TAXPAYER surgeons do
have the ability to wite off charges. Tr. p. 41

16. TAXPAYER physicians do not follow prescribed guidelines before
writing off their charges. They also do not have to provide any explanation as

to why the charges were witten off. Id.



17. The terms of each physician's enploynent are governed by a contract
bet ween the physician and the appropriate TAXPAYER di vi si on head. Tr. pp. 36-
37.

18. Al TAXPAYER physicians are contractually obligated to teach, engage
in nedical research and publish. Tr. pp. 18, 31. They cannot be part of the
TAXPAYER group unl ess they have a faculty appointnment at NUMS. Tr. p. 18.

19. TAXPAYER surgeons teach NUMS students that rotate through the
hospital in various residency programs. Tr. p. 34.

20. The anmpunt of time which each TAXPAYER physician nust devote to
teaching activities and research are determ ned by physician's agreenment wth
the division head. Tr. p. 37.

21. In addition to their teaching responsibilities, TAXPAYER physici ans
participate in quality assurance and utilization conmttee review activities at
the hospital. Tr. p. 21. They also maintain admnistrative and professional
support responsibilities, such as setting up policies and procedures for the
various departnents, i ncluding cardiovascul ar surgery, and teaching the
residents rotating therein. Tr. pp. 22-23.

22. TAXPAYER physicians also admnister the hospital's gait [walking
capabilities] lab and ECMO program Tr. p. 22.

23. The ECMO is a heart and |lung machine used on newborns. VWhen they
begin treatnment, children put on the machine have less than a 5% chance of
survival . Tr. p. 22. HOSPI TAL charges patients for use of the machine (Tr. p
42) even though children are flown in from all over the M dwest regardless of
their insurance or ability to pay. Tr. p. 22.

24. Al ECMO treatnents are administered by a specially-trained physician
who is nedical director of the ECMO program and head educator in that
depart nent. Tr. pp. 22, 42-43. TAXPAYER charges patients for the time its

physi ci an spends adm nistering treatnments. Tr. pp. 42-43.



25.  TAXPAYER physicians conduct nedical research through the famly
practice plan (hereinafter "FPP'), an oversight group established to devel op and
oversee the collection and distribution of noneys for research purposes. Tr. p.
13.

26. Approximately 130 doctors are part of the FPP at HOSPI TAL. Tr. p.
33.

27. TAXPAYER physicians receive salaries for their services. These
salaries are determ ned in accordance with the American Association of Medical
Coll ege Salary Report (hereinafter "AAMCSR'), an independent publication which
reports salaries for physicians who are primarily engaged in acadenic functions.
Tr. p. 29.

29. \Wiile NUMS does not directly conpensate any TAXPAYER physicians (Tr
p. 31), TAXPAYER ties part of each physician's conpensation to his or her
teaching responsibilities at the hospital. Tr. p. 21. TAXPAYER al so considers
research activities and patient | oad when conmputing a physician's salary. Tr. p.
44.

30. TAXPAYER structures the salaries of those who act as departnent heads
or perform other administrative duties within the hospital in such a way as to
conpensate these individuals for the performnce of such duties. Tr. p. 21.

31. The average physician enployed by TAXPAYER for five years makes
"slightly over $300,000.00." Tr. p. 38.

32. TAXPAYER physicians are also eligible for but do not necessarily
recei ve year-end bonuses. Tr. pp. 38, 52. The physicians receive these bonuses
on recomendations fromtheir respective departnent heads. Tr. 52.

33. Depart nent heads nmke recommendati ons based on the follow ng factors:
patient volunme and type of procedures that are used; research activities;
publications; academc contributions, including lectures and other training

activities; and, providing care to Medicaid patients. Tr. pp. 52-53.



34. After the Departnent heads issue their recomrendations, TAXPAYER s
executive commttee reviews the information. The executive conmttee can then
accept or reject the recommendati on. It can also send the recommendati on back
to the division head for review and adjustment. Tr. pp. 53-54.

35. Although any incone from bonuses is not distributed across the whole
TAXPAYER group, the highest bonus ever awarded to a TAXPAYER physician was
slightly over $100,000.00. Tr. p. 54.

36. TAXPAYER does not offer formalized profit-sharing. Tr. p. 38.

37. TAXPAYER receives income from patient services. Tr. p. 32. It also
recei ves unspecified amunts of income fromthe follow ng sources: its agreenent
wi th HOSPI TAL; interest income, a |aboratory in the ophthal nol ogy departnent at

NUMS; managed care contracting "for all the physicians at the hospital through
the famly practice plan" and other unspecified sources. Tr. pp. 32-33. Its
supervi sed teaching programis funded by credits from HOSPI TAL. Tr. p. 32.

38. TAXPAYER had $16.5 nillion dollars in gross patient billings during

its nost recently conpleted fiscal year. Tr. p. 28. Id.

CONCLUSIONS OF LAW:

On examnation of the record established this taxpayer has not
denmonstrated, by the presentation of testinmony or through exhibits or argunent,
evidence sufficient to overcome the Departnent's prima facie case. Accordingly,
under the reasoning given below, the determi nation by the Departnent that
TAXPAYER does not qualify for exenption from Use and related taxes as a

"corporation, society, association, foundation or institution organized and

operated exclusively for charitable ... purposes” within the neaning of 35 ILCS
105/ 3-5(4) nust stand. |In support thereof, | make the follow ng concl usions:
A Statutory Consi derations and the Burden of Proof



Taxpayer herein clainms the right to an exenption from Use and rel ated taxes

pursuant to 35 ILCS 105/3-5(4),°% which provides in relevant part that:

Exenpti ons. Use of the following tangible personal
property is exenpt fromthe tax inposed by this Act:

* % %

(4) Personal property purchased by a governnent body, by

a corporation, soci ety, associ ati on, f oundat i on, or
institution organized and operated exclusively for
charitable, religious or educational purposes ...[.]

It is well established in Illinois that a statute exenpting property or an

entity from taxation mnust be strictly construed against exenption, wth all

facts construed and debatable questions resolved in favor of taxation. Peopl e
Ex Rel. Nordland v. Honme for the Aged, 40 1l1.2d 91 (1968); Gas Research
Institute v. Departnent of Revenue, 154 11l. App.3d 430 (1st Dist. 1987).
Based on these rul es of construction, I[1linois courts have placed the burden of

proof on the party seeking exenption and have required such party to prove by
clear and convincing evidence that it falls within the appropriate statutory

exenpti on. Metropolitan Sanitary District of Greater Chicago v. Rosewell, 133

Ill. App.3d 153 (1st Dist. 1985).
B. The Basi ¢ Framewor k

Illinois courts have not addressed the precise issue raised by this
taxpayer, which is whether a not-for-profit corporation that provides nost of
its healthcare services to ill children constitutes a "corporation, society,
associ ation, foundation, or institution organized and operated exclusively for
charitable... purposes ..." within the neaning of 35 ILCS 105/3-5(4). However,

in Yale Cub of Chicago v. Departnment of Revenue, 214 I1l1. App.3d 468 (1lst Dist.

1991), the court analyzed appellant's clainms for educational and religious

3. The ALJ indicated that the rel evant provisions were found in 35 ILCS 120/ 2-
5(11). Those provisions, contained in the Retailer's GOCccupation Tax Act
(hereinafter "ROTA"), apply to sales nade at retail. This applicant is a health
care service provider, not a retailer. Thus, it is not technically subject to
ROTA. Therefore, its request is, in legal reality, one for exenption from Use
and rel ated taxes under 35 ILCS 105/3-5(4).

10



exenptions under the Retailer's Occupation Tax Act according to the body of case
| aw devel oped for analysis of property tax exenptions. While the court's
anal ysis of the educational exenption has limted relevance to the disposition

of the present case, its reliance on Methodist Od People's Hone v. Korzen

(hereinafter "Korzen"), 39 Ill.2d 149 (1968) provides the basic framework for
anal yzi ng TAXPAYER s exenption claim

In Korzen, the IIllinois Supreme Court confronted the issue of whether
appellant's senior citizen's home was exclusively used for charitable purposes,
and therefore, exenpt from property taxes under the Revenue Act of 1939. The

court began its analysis by noting that a charity is a gift to be applied
consistently wth existing laws, for the benefit of an indefinite nunber of
persons, persuading them to an educational or religious conviction, for their
general welfare - or in sonme way reducing the burdens of government." 39 Il1l.2d

at 157 (citing Crerar v. WIllians, 145 1I11l. 625 (1893)). The court also

observed that the following "distinctive characteristics" are common to all
charitable institutions: 1) they have no capital stock or sharehol ders; 2) they
earn no profits or dividends, but rather, derive their funds mainly from public
and private charity and hold such funds in trust for the objects and purposes
expressed in their charters; 3) they dispense charity to all who need and apply
for it; 4) they do not provide gain or profit in a private sense to any person
connected with it; and, 5) they do not appear to place obstacles of any
character in the way of those who need and would avail thenselves of the
charitable benefits it dispenses. Id.
C. Taxpayer's Organi zati onal Documents and Federal Tax Exenption

TAXPAYER s Articles of Incorporation and bylaws indicate that its stated
pur poses are "exclusively charitable." Such statenents, coupled wth those that
provide for distribution of assets to other charitable organizations and
prohi bit pecuniary benefit to TAXPAYER s nenbers, trustees, officers or other

private persons, provide evidence that TAXPAYER is "organi zed" for charitable

11



purposes as required by Section 105/3-5(4). They do not however, relieve
TAXPAYER of its burden of proving that its operations are exclusively or
primarily charitable. Korzen, supra.

A simlar rationale applies to TAXPAYER s exenption from federal incone
t ax. Li ke taxpayer's organizational docunents, its exenption from federal
incone tax does not, in and of itself, establish that TAXPAYER operates for

exclusively charitable purposes. CF. People ex rel County Collector v. Hopedal e

Medi cal Foundation, 46 I111.2d 450 (1970). Moreover, while this exenption

establishes that TAXPAYER is a "charity" for purposes of Sections 501(a) and
501(c)(3) of the Internal Revenue Code, those Sections do not preenpt Section
105/3-5(4) or the other statutory provisions governing Illinois Use Tax
exenptions. Consequently, neither this exenption, nor the statenents contained
in taxpayer's organizational docunents, are dispositive of its entitlenent to
exenmption from Use and related taxes wunder Illinois [|aw. Therefore, the
remai ning analysis nust focus on the extent to which TAXPAYER sustained its
burden of proving that its operations are in fact exclusively charitable.

E. Evi dentiary |ssues

Much, if not nost, of the evidence pertaining to TAXPAYER s operations
rests on the testinony of its sole wtness, W TNESS. In his capacity as
taxpayer's administrator, WTNESS was a conpetent wtness as to TAXPAYER s
oper ati ons. However, taxpayer failed to substantiate significant portions of
W TNESS' s testinony with appropriate docunentary evidence.

For exanple, WTNESS s testinmony as to TAXPAYER s incone and expenses was
not supported by appropriate financial statenents. While taxpayer is not
legally obligated to furnish such statements, it is difficult to gain a clear
under st andi ng of TAXPAYER s financial condition, and thereby determ ne whether
TAXPAYER in fact satisfies the second prong of the Korzen test (requiring that

the purported charity earn no profits or dividends, but rather, derive their

12



funds mainly from public and private charity and hold such funds in trust for
the objects and purposes expressed in their charters) w thout them

W TNESS testified that TAXPAYER derives the "majority" of its income from
patient services (Tr. p. 32) and had $16.5 million in gross patient billings
during its nost recently conpleted fiscal year (Tr. p. 28). The $16.5 nmillion
figure could be significant. However, it cannot be placed in its proper context
wi t hout appropriate financial statenents.

More inportantly, absent financial statenents, the record |acks objective
evidence which would establish specifics as to the exact anounts of revenue
whi ch TAXPAYER recei ved from sources other than patient revenue. Consequently,
the record | acks objective neans for verifying that such revenues were in fact
the mjor source of TAXPAYER s incone. Therefore, | nust conclude that
W TNESS s use of the word "mpjority" as a quantitative neasure of TAXPAYER s
total inconme vis-a-vis patient services was self-serving and concl usory.

The evidence pertaining to TAXPAYER s expenditures is |ikew se inconplete.
W TNESS testified that TAXPAYER incurred $7 mllion in conbined "charity" and
Medi care write-offs during its nost recent fiscal year. (Tr. p. 28). He al so
i ndi cat ed TAXPAYER s cardi ovascul ar and oncol ogy divi sions nmade donations to the
hospital foundation during TAXPAYER s nost recently conmpleted fiscal year (Tr
p. 26), and, that TAXPAYER devotes approximately 10% of its total revenues to
research activities. (Tr. pp 25-26). Even assuming the latter statenent to be
an accurate representation, it can only account for 10% of TAXPAYER s total
expendi tures. Thus, the rest of WTNESS s testinony regardi ng expenditures falls
short of establishing percentages as to, or otherwi se accounting for, the
remai ni ng 90%

Percent ages do not necessarily govern analysis of a purported charity's
expendi tures. Nonet hel ess, without them it is very difficult to discern whether
TAXPAYER in fact holds its funds in trust for the objects and purposes expressed

in its charter, as required by Korzen. Because the aforenentioned rules

13



governi ng taxpayer's burden of proof place the responsibility for alleviating
such difficulties squarely on the taxpayer, and use of the word "charity" is
conclusory at best, | conclude that taxpayer has failed to prove that it
satisfies this requirenent.

Further, WTNESS' s testinony indicates that the salaries for TAXPAYER
physicians are determ ned according to the AAMCSR and that such salaries ran
between "50 and 75% of those earned by physicians in private practice. (Tr. p.
29). However, taxpayer did not introduce the relevant portions of the AAMCSR or
any other evidence which objectively establish salary ranges for physicians
primarily engaged in academc functions or private practice. Absent such
evi dence, | nust discount this portion of WTNESS' s testinony.

W TNESS also indicated that there were "instances" where a TAXPAYER
physi cian woul d receive a salary conparable to his or her peers even though that

physician's practice was not particularly profitable or efficient.? However

% The testinmony which relates to conpensation based on profitability was as

foll ows:

Q [By taxpayer's counsel] In calculating salaries for its physicians,
does TAXPAYER | ook to such things as a physician's patient billings,
profitability and efficiency?

A [By WTNESS] Not al ways.

Q Are there instances where a physician is not particularly profitable
or efficient and that individual receives salary levels simlar to his or her
peers within the organization.

A Yes.

Tr. p. 30.

* % %

Q [By taxpayer's counsel] In conputing the salary levels for your
physi ci ans, do you consider their research and educational activities?

A Yes.

Q Are there instances where a person may not have a particular [sic]
hi gh patient load but is extrenely active in education and research and his or
her conpensati on woul d be conparable to soneone with an active patient | oad?

A Yes.

14



W TNESS did not indicate that such "instances" were comonplace nor did he
specify how many times TAXPAYER actually awarded conparable salaries to
physi cians that did not generate a significant anpunt of revenue vis-a-vis their
col | eagues. Lacking these specifics, or other objective, docunentary evidence
t hat woul d establish sanme, the aforenentioned rules governing applicant's

burden of proof nandate an inference that would support taxation. Accordingly,

I infer that such "instances" are in fact isolated and therefore, legally
insufficient to sustain applicant's burden of proof. CFf., MacMirray Coll ege v.
Wight, 38 Ill.2d 272 (1967).

The aforenmentioned failures of proof are significant in light of the line
of Illinois Supreme and Appellate Court decisions that pertain to the charitable
status of hospitals and health care organizations. In the first such decision

pertinent to the instant case, Sisters of the Third Oder of St. Francis v. The

Board of Review of Peoria County, 231 IIl. 317 (1907) (hereinafter "Sisters of

the Third Oder") the Illinois Supreme Court noted that while hospitals do not

| ose exenpt status solely because they require paynent from patients who are
able to pay, or forfeit such status nerely because they receive contributions
from outside sources, they nust devote all incone received "to the genera
pur poses of the charity"” and prohibit any portion of such income frominuring to
"the benefit of any private individual engaged in managing the charity.” 1d. at
321. The court went on to indicate that "[t]he question of whether or not [a
given hospital] is an [exenpt] institution of public charity depends not at all
upon what class of physicians are permtted to practice there, so long as the
institution is not conducted for the purpose of benefiting physicians of that
class." Id. at 323.

Here, taxpayer did not substantiate WTNESS' s testinony concerning

TAXPAYER s financial condition. To the extent that the preceding analysis

Tr. p. 45.

15



renders nost of this testinony conclusory and self-serving, TAXPAYER failed to
prove that it devotes all of its income to the purposes set forth in its
Articles of Incorporation and byl aws. More inportantly, the failure of proof
regarding salaries, coupled with the evidence establishing that bonuses are
partially tied to patient volume and type of procedure used,® provide strong
i ndicators that TAXPAYER is operated for the benefit of the surgeons who
practice within it and that part of TAXPAYER s incone inures to the pecuniary
benefit of such surgeons.

F. O her Considerations Affecting TAXPAYER s Charitabl e Status

In Hi ghland Park Hospital v. Departnent of Revenue, 155 IIl. App.3d 272 (2d

Dist. 1987), (hereinafter "HPH'), appellant sought exenption for a facility
which it used as an immediate care center. Appellant billed patients for
services provided and enpl oyed formal collection efforts. However, it wote off
approximately 6% of its total patient revenues as "free care" once the debts
proved to be uncollectible.

Appellant in HPH also circulated advertisements to pronote the center's
servi ces. Among other things, these advertisenents described the available
services and set forth appellant's hours. They also advised that care was
avai |l able w thout appointnment and that services were provided on a | ow cost
basis when conpared to other facilities. However, the advertisenents did not
mention that free care was available to those unable to pay.

The court held against exenption. It reasoned that because the
advertisenents failed to nention free or charitable care, the record | acked
evidence to establish that the general public knew such care was avail able at
the facility. HPH at 280. The court also found it significant that those who
received "free care," (i.e. the 6% whose bills were ultimately witten off),

were unaware they were receiving cost-free services at the tine care was

5. See, discussion of Lutheran General Health Care System et al v. Departnent
of Revenue, 231 IIl. App.3d 652 (1st Dist. 1992), infra pp. 20-23.
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provided. Id. For these reasons, and because appellant mde efforts to coll ect
patient revenues before witing them off, the court concluded that the alleged
6% "free care" was, in reality, "nothing nore than bad debts." 1d.

Unlike the appellant in HPH, this taxpayer did not submt any
adverti senents for the record. While taxpayer is not required to submt such
evidence, HPH indicates that it can be of assistance in establishing two factors
related to the third and fifth prongs of the Korzen test: first, that the
general public knew that TAXPAYER provided free care; and second, that those who
received free care were aware they were receiving it at the tinme of service.

Wth respect to the first factor, WTNESS testified that although TAXPAYER
charges for its services, it "takes care of anybody who wal ks in the door." (Tr.
pp. 40-41). Such testiony does not, in and of itself, establish that such
persons, (whom for purposes of the present discussion, will be assumed nenbers
of the general public), in fact know that TAXPAYER provides free care at the
time they "walk in." Thus, absent advertising or other indicia establishing that
TAXPAYER made the general public aware of its free services, | conclude that
taxpayer's evidence pertaining to this factor is inconclusive, and therefore,
legally insufficient to sustain taxpayer's burden of proof.

W TNESS al so testified that TAXPAYER physicians provide i nmedi ate care and

do so before "any type of discussion at all on finances."® This testinony,

. W TNESS' s testinony on the issue of free care was as foll ows:

Q [By taxpayer's counsel] In what formis charity care given by
TAXPAYER, in what forns?

A You have a situation where sonebody would conme in with absolutely no
money, as | said. In the ECMO program it is not unusual for soneone to be
flown in.

The care is imediately given prior to any type of discussion at al
on finances. |If the person has absolutely no finances or is limted, it is
dealt with. It is not unusual even if people have the ability, if it is a |ow
| evel ability, for the doctors to just send ne a note and say wai ve t he char ges,
peri od.

Tr. p. 27.
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coupled with that as to the ECMO treatnents for critically ill newborns (Tr. p.
22), could establish that, unlike HPH TAXPAYER patients know they are receiving
free care at the tinme of service. However, | would note that, based on their
| ow chance of survival, ECMO patients are in life or death situations when they
begin treatnment at TAXPAYER. Thus, such patients must receive inmediate care
due to the severe nature of their illnesses. Accordingly, commbn sense dictates
that finances are discussed after treatnents conmence.

It is also noted that WTNESS' s statenent regardi ng di scussion of finances,
together with the evidence establishing that TAXPAYER charges for its services
and those of the physician that operates the ECMO machine, inplies that, at sone
unspeci fied point, those who receive treatnment at TAXPAYER will have to pay for
it. Thus, | find it highly unlikely that those receiving free care know that
they are obtaining cost-free service at the tinme it is provided.

In addition, WTNESS testified that TAXPAYER provides totally free care to
between 5% and 6% of its total patient base. (Tr. pp. 27-28, 45). Inasnuch as
this percentage is virtually identical to that alleged to be charitable in HPH
and the preceding analysis establishes that TAXPAYER has failed to prove
conpliance with the two considerations set forth therein, I conclude, as did the
HPH court, that such percentage anobunts to nothing nore than bad debts.

I also find it significant that TAXPAYER enploys a collection service.
Such services, by their very nature, lack the "warnth and spontaneity indicative
of charitable inpulse.” Korzen, supra at 158. Thus, TAXPAYER s enpl oynent of
such a service, even if only on an infrequent basis, seens equally non-
charitable and suggests TAXPAYER operates nore like a for-profit business than
a beneficent institution. Cf., HPH supra.

Judge Alexander P. VWhite's analysis in Chicago Osteopathic Properties

Corporation v. Departnment of Revenue, 88 L 51164 (G rcuit Court of Cook County,

August 6, 1992), (hereinafter "COPC'), provides additional criteria for

determ ning whether TAXPAYER s operations qualify as charitable. Usi ng the
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Korzen criteria as a starting point, Judge White | ooked at the follow ng factors
to determine if a "significant portion of the services provided at [appellant's
property were] provided w thout receiving any paynent or wth substanti al
di scount[:]" first, the percentage of unconpensated care; second, the
opportunity cost in terms of "the difference between Mdicare paynents and the
greater anount which could be collected from the patient but is not due to
[ mnagerial or i ndi vi dual physicians' decisions to] “accept assignnent[;]""
and, third, witedowns. Id. at 34.

As noted above, TAXPAYER s unconpensated care can reasonably be attributed
to bad debts. Furthernore, while Medicaid patients presumably account for 46%
of TAXPAYER s total patient base (Tr. pp 27-28), and assumng for this
di scussion that it incurred $7 mllion in conbined "charity" and Medicaid wite-
offs during its nost recently conpleted fiscal year (Tr. p. 28), TAXPAYER s
acceptance of Medicare and Medicaid assignnents constitutes a business decision
whi ch does not, in and of itself, establish that its operations are charitable.
More inportantly, TAXPAYER did not submit any evidence establishing what
opportunity costs it incurred by accepting assignnment or the nature and extent
of any |osses attributable to other witedowns. Wt hout such evidence, and
absent other proof establishing conformty with the criteria set forth in HPH
supra, | conclude that TAXPAYER has failed to sustain its burden of proof wth
respect to charitabl e operations.

Taxpayer seeks to defeat the preceding analysis by relying on Lutheran

General Health Care System et al v. Departnent of Revenue, 231 Ill. App.3d 652

(1st Dist. 1992), (hereinafter "Lutheran Ceneral"). There, the court held in

favor of exenption for a portion of the subject property that was used to
provide nedical services to in- patients of Lutheran General Hospital and
Lut heran General Hospital-Lincoln Park.

Anot her portion of the subject property, which the court also held exenpt,

was used by appellant's affiliated foundation as an out-patient clinic. The
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foundation consisted of a multi-specialty physician's group formed in
affiliation with Lutheran GCeneral Hospital. The physicians enployed there
provi ded nedical care services to patients. They al so devoted approximatley 52%
of their time to educational, research and admi nistrative responsibilities and
woul d not be considered for enploynent if they had no desire to teach. Those
physicians were not allowed to mamintain private practices. Their sal aries,
which were |less than those paid in private practice, were based on patient-care
activities as well as educational, admnistrative and research responsibilities.
The above considerations suggest that the terns of enploynment for TAXPAYER

surgeons are simlar to those of the foundation physicians in Lutheran General.

Nevert hel ess, unlike Lutheran General, the instant record does not establish

t hose facts for TAXPAYER
For instance, there is no evidence that TAXPAYER surgeons are prohibited

frommintaining their own private practices. The Lutheran General court viewed

this prohibition as a nechanism for enforcing the proscriptions against
pecuniary profit and profiting from the enterprise set forth in Korzen and

Sisters of the Third Order. Lut heran Ceneral, supra at 661-662. Because the

af orementi oned rul es governing inferences require those that support taxation,
conclude that the instant matter is factually distinguishable from Lutheran
CGeneral in this regard.

It is also noted that the physicians in Lutheran General were required to

devot e 52% of their tinme to t eachi ng, research and adm ni strative
responsibilities. While TAXPAYER s surgeons are also required to perform
simlar duties, (which do not directly involve patient care or nmatters
pertaining to a given surgeon's non-exenpt private practice), taxpayer did not
submt any enploynment contracts. Wthout such contracts which pursuant to
WTNESS s testinmony (Tr. p 37) govern the amount of tinme that each TAXPAYER
surgeon nust devote to teaching and research, taxpayer has failed to prove that

the ampunt of tinme which its surgeons devote to exenpt activities (such as
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education and research) parallels that required of the Lutheran GCenera

f oundati on physi ci ans.

Lut heran General can also be distinguished from the instant case in that

there, the appellant adhered to a formal policy of not taking |egal action
agai nst delinquent accounts. Here, TAXPAYER enploys a collection service.
Enpl oynent of such a service, even if only on isolated occasions, is distinctly

non-charitable.’ More inportantly, as opposed to Lutheran General, TAXPAYER

does not have or adhere to a non-enforcenent policy with respect to its
del i nquent accounts.

It may be true that TAXPAYER surgeons can, in their discretion, wite-off
patient charges at any tine. (Tr. p. 41). Such discretion is neverthel ess
subjective by its very nature. Hence, it lacks the uniformty and even-handed
enforcenent characteristic of adherence to a formal policy authorizing such
write-offs. Consequently, any cost-free services dispensed pursuant to such
discretion can reasonably be considered isolated exanples of “"charitable"

operations. CFf. MacMurray College v. Wight, supra.

W TNESS' s testinony provides another basis for distinguishing this case

from Lutheran GCeneral. Such testinmony establishes that, unli ke their

counterparts in Lutheran General who received only salaries for their services,

TAXPAYER surgeons are eligible for, and in fact receive, bonuses in addition to

their regular salaries.®

See di scussi on, supra at 19.

8. W TNESS' s testinony on bonuses was as foll ows:

Q [By applicant's counsel] Wuld you tell us a little bit
about these bonuses? |In other words, who nmakes the determ nation with respect
to the bonuses and what are the criteria utilized in determ ning bonuses for
physi ci ans?

A Wwell, fist of all, let nme say that not everybody gets a bonus.
The physician -- the determnation for these bonuses come from recomendati ons
fromtheir [the TAXPAYER physicians] division heads. The division head is part
of the foundation. He is a division head of the hospital in the specialty for
whi ch the doctors are worKking.
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These bonuses nust be approved by TAXPAYER s executive conmmittee (Tr. pp
53-54), which is also responsible for authorizing "other expenditures"” in years
where TAXPAYER s incone exceeds its expenses. (Tr. p. 54) Nevert hel ess,
TAXPAYER (or any organi zation) cannot pay bonuses unless its annual expenses do
not exceed its yearly inconme. Therefore, | conclude that these bonuses are paid
out of, and the executive committee authorizes paynment thereof from TAXPAYER s
profits.

TAXPAYER al so bases the anpbunt of these bonuses, in part, on a surgeon's
capacity to generate patient revenues. For this reason, and those set forth
above, | conclude that the bonuses violate the proscriptions on pecuniary profit

and profiting fromthe enterprise set forth in Korzen and Sisters of the Third

Order. Accordingly, | further conclude that, for all the aforenentioned reasons,

TAXPAYER is not a "corporation, society, association, foundation, or institution
organi zed and operated exclusively for charitable... purposes ..." within the
meani ng of 35 ILCS 105/ 3-5(4). The ALJ's recommendation to the contrary was,

therefore, in error.

The way that bonuses are figured out is by [sic] the division heads take a
| ook at the year end, see how the division had done, and then go back and
determ ne contributions by each of the physicians in various areas.

Those areas include one, being patient volume and type of procedures that
are used, and therefore noney that is generated. But it goes far beyond that.
They take a look at the research that has been done by each physician, what
contributions has that research provided, what types of books, lectures they
have done, all their academc participation in the training of fellow and
residents from Northwestern University; also their time spent as far as
providing care to Medicaid patients. So that if a doctor spends a |arge portion
of time, as many junior physicians do, taking care of the Medicaid popul ation
they are not hurt by the fact that Medicaid tends to pay a | ower anount.

So that they take all that into account, and then make a determ nati ons on
what type of bonus they feel the individual should get. And it could be that
the division head decides that everybody in his division deserves the sane
anmpunt, or it could be that there is a differential between each of the
physi ci ans based on the criteria | have just told you.

Tr. pp. 51-53.
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WHEREFORE, for the reasons set forth above, it is ny decision that the

Departnent's Tentative Denial of Exenption be affirned.

Dat e Kenneth E. Zehnder,
Di rector,
Il1linois Departnent of Revenue
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