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SYNOPSIS: This matter cones on for hearing pursuant to the taxpayer's
tinmely protest of Notice of Liability XXXXX issued by the Departnent on
June 15, 1994, for Retailers Cccupation and related taxes for the period
January 1, 1991 to Decenber 31, 1992. At issue is the question of whether
the taxpayer is entitled to a reasonable cause exception to penalties when
he mi stakenly relied on advice fromhis accountant as to the proper nethod
of filing quarter nonthly paynments. Following the subm ssion of al
evidence and a review of the record, it is recommended that this matter be
resolved in favor of the taxpayer

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, was established by the adm ssion into evidence of
the Correction of Returns, showing a total liability due and owing in the
amount of $14,499.00. Dept. Ex. No. 1

2. XXXXX of  XXXXX performed accounting services for taxpayer during
the audit period. Tr. p. 11

3. XXXXX provided service for taxpayer's sales tax obligations, and

payroll. Tr. p. 19



4. Taxpayer provided XXXXX with blank endorsed checks to use as
necessary for paynment of taxes. Tr. pp. 20, 28

5. Taxpayer provided XXXXX wth all information concerning his
business. Tr. p. 21

6. Taxpayer was aware of the new requirenents in reporting. Tr. p.
23

7. Taxpayer was advised by his accountant that quarter nonthly
paynents could be made as previously paid because of a favorable response
fromthe Departnment of Revenue, Springfield office. Tr. pp. 24-25

CONCLUSI ONS OF LAW On examnation of the record established, this
taxpayer has denonstrated by the presentation of testinony or through
exhibits or argunment, evidence sufficient to overcome the Departnent's
prima facie case of tax liability wunder the assessnent in question.
Accordingly, and wunder the reasoning given below, a determ nation is being
made by the Department that XXXXX is not subject to the penalties as
i nposed. I n support thereof, the follow ng conclusions are nade:

Taxpayer argued that no penalties should apply because of
di screpanci es between effective dates of various rules or regulation
revisions. Regardl ess of the |anguage of the rules | find the statute
clearly inposes penalties to quarter nonthly taxpayers effective January 1
1985 (PA 83-1416). Regul ati ons can neither expand or limt the statute.
However, Section 5 of the ROT Act provides for waiver of penalties if
reasonabl e cause exi sts.

86 Admin. Code ch. 1 Sec. 130 901(i) 1, and 2 provides in part as

fol |l ows:

1) "However, where the failure to file any tax return required under
this Act on the date prescribed therefor (including any
extensi ons thereof), is shown to be uni nt enti onal and
nonfraudul ent and has not occurred in the 2 vyears imrediately
preceding the failure to file on the prescribed date or is due to
... other reasonable cause the penalties inmposed by this Act
shall not apply." (Section 5 of the Act)

2) In general a "reasonable cause" for the failure to file any

return would be what is acceptable to the federal governnent for



federal inconme tax purposes as a "reasonable cause" for failure
to file a federal inconme tax return.”

The issue in this matter was addressed by the United States Seventh
Crcuit Court of Appeals in Rohrabugh v. US., 611 F.2d 211 (1979). 1In

Rohrabugh, Circuit Court Judge Pell speaking for the <court stated as

fol | ows:
"If a District Director, . . . determnes that the delinquency
was due to a reasonable cause and not to wllful neglect, the
addition to the tax wll not be assessed. If a taxpayer

exerci sed ordinary busi ness care and prudence and was
neverthel ess unable to file the return wthin the prescribed
tinme, then the delay is due to reasonabl e cause.

If we were considering this case on an a priori basis solely on
the basis on the foregoing, we would have slight difficulty in
affirmng the District Court. Here an inexperienced taxpayer
whol Iy unaware of the time requirenents for filing a Federa

Estate Tax Return selected a competent tax expert, supplied him
with all necessary and relevant information, requested him to
prepare all necessary docunents including tax returns, relied
upon his doing so, but neverthel ess maintained contact with him
fromtine-to-tinme during the admnistration of the estate. This
woul d seem on any reasonable standard to be exercising ordinary
busi ness care and prudence under the circunstances here involved.
We address ourselves only to the matter of 'reasonabl e cause' as
we can see no basis for a claimthat there was "wi |l ful neglect,’

nor does it appear that the government is really claimng there
is such basis.

Further, on the matter of reasonable cause, we think the type of
tax woul d have a matter of bearing on the matter of ordinary care

and prudence. Section 6651 covers other types of taxes. The
situation mght be entirely different if filing an income tax
return were involved. A taxpayer mght have considerable

difficulty in denonstrating an unawareness of the due tax on an
annual income tax return if, for no other reason, because of the
repeated nedia references to the deadline date. | ndeed,
reference often appears to the fact that a line will be formng
at Post O fices as Mdnight of the final day approaches. The tax
with which we are concerned, however, has a floating due date
keyed to the timng of a death of particul ar decedent. Everyone,
except fiscal taxpayers has the sane inconme tax deadline, 611
F.2d 214."

Circuit Court Judge Pell in Rohrabugh further stated:

"Qur ease in reaching a decision would not be dimnished by
consulting earlier case |aw. Thus, in Haywood Lunber & M ning
Co. . Commi ssioner, 178 F.2d 769,771 (2d Cir. 1950), a
di stingui shed panel of the 2d Cir. overruling the Tax Court held
that when a taxpayer had selected a conpetent tax expert,
supplied him wth all necessary information and requested himto
prepare proper tax returns, the taxpayer had done all that
ordi nary business care and prudence woul d reasonabl e demand. The
Court also disagreed with the Tax Court's characterization of a
taxpayer as nerely waiting passively because he had affirmatively



requested the preparation by the consultant of proper returns.

To have required himto inquire specifically would have nullified

the very purpose of consulting an expert. The Court also

repudi ated the rational of one of its own earlier cases, Berlin

v. Conm ssioner, 59 F.2d 996 (2d. G r. 1932), Cert denied, 287

US 642, 53 S. Ct. 90,77 L.ED .555, to the effect that where al

responsibility for the preparation of tax returns is delegated to

an agent, the taxpayer should be held to accept its agent's

efforts Cum onere and be charged with his negligence. 611

F.2d. 215."

Here, taxpayer selected a conpetent accounting firm supplied them
with all necessary information, and requested the firmto prepare and pay
all taxes due the Departnent of Revenue, and in addition gave them bl ank
endor sed checks for these paynents.

Taxpayer relied wupon expert advice from their accountant regarding
Illinois Retail COccupation Tax |aw. The evidence further shows taxpayer
had endorsed blank checks to pay quarterly paynent and had given these
checks to his accountant to pay taxes when due. Taxpayer relied on the
advi ce of his accountant that they could continue to pay as they previously
pai d because of a favorable response from Springfield. It is not the
purpose of the law to penalize innocent errors made despite the exercise of
reasonabl e care.

Among ot her supportive cases are Burton Swartz Land Corp. V.
Commi ssioner, 198 F.2d. 558 (1952) (the advice of a conpetent accountant
constitutes reasonable cause for failure to file a tax return and taxpayer
who acts upon such advice, after full disclosure to accountant, is not
guilty of wllful neglect as will warrant inmposition of the penalty for
willful neglect in failing to make tax returns); Mayflower Inv. Co. v.
Commi ssioner, 239 F.2d 624 (1956) (generally, if a taxpayer relies on a
practicing lawer's advice in failing to file a timely or proper return,
taxpayer will be deened to have exercised reasonable care and will not be
held guilty of willful neglect for purpose of inmposition of penalties even
wi thout a showing that the |lawer in fact was a tax expert, but this excuse

will only be effective if there was actual reliance on such advice; Matter

of I. J. Knight Realty Corp., 431 F.Supp. 946 (1977) (advice of reputable



counsel that taxpayer is not liable for certain tax or required to file
return establishes their failure to file within prescribed tinme is due to
reasonabl e cause and not wllful neglect, wthin the purview of this
Section); and, Mller v. US., 211 F.Supp. 758 (1962) (Taxpayer's good
faith reliance on advice of Counsel <conplies wth "reasonable cause"
provisions relating to delinquency penalty and penalty for negligently
failing to pay incone tax.)

In the case at bar | find that reasonabl e cause has been denonstrated
by the taxpayer in having sought and having relied upon professiona
advi ce. I, therefore, recommend that the penalties contained herein be

cancelled as to this taxpayer

Adm ni strative Law Judge



