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On  January 6, 1995 the Illinois Departnent of Revenue

("Departnent") issued a Notice of Deficiency to TAXPAYER (" TAXPAYER"
or "taxpayer") for the years ended 10/31/88, 10/31/89 and 10/31/90
for additional tax and penalties of $25,090. This Notice was
protested by the taxpayer on March 6, 1995. On January 31, 1996 the
Departnment of Revenue issued a Notice of Deficiency for the years
ended COctober 31, 1991 and Cctober 31, 1992 for additional tax and
penal ties of $24,290. This Notice was protested on March 29, 1996

These causes have been consolidated for hearing.



The issue herein is whether sales nmade by TAXPAYER to custoners
in states in which TAXPAYER neither files returns nor pays tax were
properly "thrown back"” to Illinois and included in the numerator of
the sales factor pursuant to 8304(a)(3)(B)(ii) of the Illinois Incone
Tax Act!, when the sales were shipped from taxpayer's supplier in
I11inois.

In addition, taxpayer has protested the Department's inposition
of Section 1005 penalties. 35 ILCS 81005.

On consideration of these matters, it is recommended that these
sales be included in the sal es nunerator of TAXPAYER, and the Section

1005 penalties be abated.

FINDINGS OF FACT:

1. TAXPAYER (formerly known as MARKETING 1Inc.? is a wholly owned
subsi di ary of FOODS Foods Corporation® ("FOODS"). (Dept Ex. No. 3)

2. TAXPAYER s corporate headquarters is in TAXPAYER, lowa. (Tr. p
81) TAXPAYER has sales offices throughout the United States,
i ncluding one in Chicago. (Tr. p. 89) Taxpayer's Chicago office's
sales areais |limted to Illinois. (Tr. p. 100)

3. TAXPAYER was fornmed by FOODS and Foods, Inc. (""). FOODS was
involved in a strike which required it to seek out other sources of
pork for its products. FOODS | ooked to , one of its conpetitors,
who al so produced pork products. At the sane tine, was | ooking to

expand its market. Mbst of 's sales were in a three-state area

1 35 ILCS 85/304(a)(3)(B)(ii).

2 The corporate name was changed from MARKETING to TAXPAYER, Inc. in
1993 (Tr. p. 81). To mnimze confusion, the taxpayer wll be
referred to as TAXPAYER t hr oughout .

® Formerly known as FOODS & Conpany.



Illinois, lowa and Wsconsin, whereas FOODS had a national marketing
and distribution structure. was able to produce its products nore
cheaply than FOODS and FOODS had a stronger marketing program I'n
order to utilize both companies strengths, they formed TAXPAYER. (Tr.
pp. 84-85, 95)

4. FOODS, and TAXPAYER entered into a Marketing and Distribution
Agreenment ("Agreement") on July 26, 1985. The Agreement governed,
inter alia, the manner in which TAXPAYER operated with . (Dept. Ex.
No. 7, Tr. pp. 40-41)

5. Article Il of the Agreement provides that TAXPAYER will be the
sol e and exclusive distributor for 's products. (Dept. Ex. No. 7)

6. has no ownership interest in TAXPAYER. (Tr. p. 84)

7. Article 11l of the Agreenent provides that TAXPAYER will sell
products at a price determined by Article XI of the Agreenent.
TAXPAYER is to arrange for shipping and distribution of product s
from's producing plant or storage facility. TAXPAYER is to consult
Wi th regarding 's costs and nethods of production and make such
recommendations as necessary to nodify the <cost and quality
characteristics of 's products to nmeet market requirenents. (Dept.
Ex. No. 7)

8. TAXPAYER is responsible for collecting its accounts receivable
as well as 's accounts receivable which were outstanding prior to the
effective date of the Agreement. (Dept. Ex. No. 7)

9. An anendnment (" Amendnent”) was nmade to the Agreenent on August
28, 1987. The Anendnment changed Article VII of the Agreenment to
read: "MKT [TAXPAYER] w Il purchase and sell PRODUCTS produced by

pursuant to production schedules provided for in Article VI. wi ||



sell such PRODUCTS to MKT on a delivered to MKT's custoners basis.”
(Dept. Ex. No. 8)

10. Vice President and Controller of TAXPAYER during the audit
period, testified that the Amendnent nerely confornmed the Agreenent
to what had been the understanding of the parties from the begi nning.
(Tr. p. 114) WTNESS also testified that bore the risk of |oss or
damage until it was delivered to the purchaser's location and title
passed to TAXPAYER. (Tr. pp. 116-117)

11. TAXPAYER rei nmburses for all services performed under the
Agreenent (Dept. Ex. No. 7).

12. TAXPAYER and share evenly in all profits generated by TAXPAYER

(Tr. pp. 115-116; Dept. Ex. No. 11)

13. has two processing plants: one in Rochelle, Illinois and one in
TAXPAYER, | owa. The TAXPAYER plant produces a full line of deli
products, ham products, sausage products and bacon products. The

Rochel l e plant concentrates on producing bacon and sausage itens.
(Tr. pp. 104-105)

14. TAXPAYER rents its office space from which owns the building.
occupi es part of the sane building. (Tr. p. 92)

15. TAXPAYER has no enployees of its own. Instead, its personnel
consists of enployees who are loaned from either FOODS or
Approxi mately 14 FOODS enpl oyees and 130 enployees were on loan to
TAXPAYER during this period. TAXPAYER rei nmburses FOODS and
respectively, for their conpensation and benefits. VWhile on | oan,
all of the FOODS enpl oyees act solely on TAXPAYER s behal f, but sone
of the enployees have dual functions with TAXPAYER and . (Tr. pp.

90-92) enpl oyees are used in the areas of sales, credit, traffic



and sales admnistration. (Dept. Ex. No. 7) FOODS enpl oyees are used
in the areas of accounting, cost accounting, quality control, and
mar keting. (Dept. Ex. No. 7)

16. \When orders are made, TAXPAYER marketing representatives enter
the orders into the computer system (Tr. pp. 50-51) One main frane
conmputer is used by both TAXPAYER and . Bot h conpani es have access
to some of the information on the conputer, but is unable to access
all of TAXPAYER s information and |ikew se, TAXPAYER is unable to

access all of '"s information. (Tr. pp. 51-52)

17. product managers review orders on the conputer screen in
TAXPAYER and recap themto gear their production capacity to fill the
orders. The production managers provide this information to the

production people in either plant by neans of the conputer. (Tr. pp.
102- 103)

18. TAXPAYER groups the orders by geographic area for shipnent. A
handwitten traffic sheet shows a suggested list of trucks and what
orders are to be on each truck. The traffic sheet is given to and
used as a guideline for |oading the trucks. is supposed to follow
the traffic sheet to the best of its ability, but the availability of
the product or the availability of the trucks may change it. (Tr. pp.
53- 54)

19. For orders produced in Rochelle, an traffic enployee reviews
the orders and makes sure trucks are available to ship the products
the day before shipnent. (Tr. p. 106)

20. 's shipping crew | oad the trucks. They pull a manifest off of
the conputer system which gives thema list of products to be | oaded

on the truck and the custoner's nane. The shipping crew physically



pulls the product and puts it on the truck. When the truck is
| oaded, 's shipping people note how many boxes or pounds of each
product are being placed on the truck. That information is given to
the billing departnment in TAXPAYER by nmeans of the conputer, which
then issues the invoice. (Tr. pp. 57, 106-107)

21. s billing departnment prepares the bills of |lading for shipnents
out of the Rochelle plant. TAXPAYER s billing departnment prepares
the bills of lading for shipnents out of the TAXPAYER pl ant. (Tr
p. 55)

22. The customer has the option of having the invoice shipped with
the product or miled to them For shipnments originating at the
Rochel l e plant where the invoice is to go along with the shipnent,
the invoice is printed in Rochelle. I nvoices that are mailed to the
customer are printed in TAXPAYER. (Tr. pp. 108-109)

23. TAXPAYER s sales people in the field can check by conputer
whet her the products ordered are put on the truck. (Tr. p. 55) In
sone circunstances, if knows the production scheduling won't allow
them to produce products that a custoner ordered, they will notify
TAXPAYER that they can't fill the order. (Tr. pp. 58-59)

24, For large shipnents to an individual custoner, arranges for an
over-the-road carrier to make the delivery directly to the custoner.
pays for the shipping and is reinbursed by TAXPAYER (Tr. pp. 70
106)

25. For smaller shipments going to several custonmers in a general
geographic area, TAXPAYER contracts wth a drayman to furnish

delivery to the individual custonmers. (Tr. pp. 68-69)



26. During this period, TAXPAYER invoices bore the nane Foods, Inc.
along with TAXPAYER (Dept. Ex. No. 9) W TNESS testified that the
reason TAXPAYER used invoices with 's name was that had a surplus of
invoice forms. (Tr. p. 110)

27. TAXPAYER handles all customer conplaints relating to shipping.
(Tr. p. 121)

28. bills TAXPAYER weekly for services perfornmed by it, equipnent
used by TAXPAYER, and for freight charges incurred by it. (Tr. p. 71

Dept. Ex. No. 11)

29. WTNESS testified that while he was Vice President and
Control l er of TAXPAYER he had daily communications with people and
was on several commttees for : Enployee Relations Conmmittee, which
established the rules governing the enployees of regardi ng things
such as holidays; salary adm nistration programfor ; Cost Accounting
Committee; Data Processing Cormittee. (Tr. pp. 93-94)

30. Under Article X of the Agreement, TAXPAYER and have full access
to their respective books and records. (Dept. Ex. No 7)

31. Article XXI of the Agreenent recites that the parties agree that
they are independent contractors, and that "there is no joint
venture, partnership or other such relationship.”

32. TAXPAYER files Illinois income tax returns which only include
sales made to Illinois customers in the nunerator of the sales
factor. (Tr. p. 32)

33. Taxpayer did not present any evidence that it was taxable in the

states from which the Departnent has "thrown back" sales.*

“ In fact, taxpayer was precluded from submitting any tax returns or
evidence of tax paynments which related to whether taxpayer was



34. Taxpayer did not dispute the calculation of the sales which were

shi pped fromthe Rochelle, Illinois plant.

CONCLUSIONS OF LAW:

Thr owback Sal es

For I1llinois income tax purposes, the business activity of a
corporate taxpayer in Illinois is neasured by the property, payroll
and sales in the State as conpared to these factors everywhere. 35
ILCS 85/304. The primary issue in this case is an apportionnment
i ssue: whet her sal es made by TAXPAYER to custoners in states in which
TAXPAYER neither files returns nor pays tax should be thrown back to

Illinois and included in the nunerator of the sales factor.

TAXPAYER is a marketer of neat products. It is the exclusive
distributor of 's products, and is its sole supplier. has
processing plants in Rochelle, Illinois and TAXPAYER, |owa. TAXPAYER

is headquartered in lowa with sales offices throughout the United

States. One office is located in Chicago, and its sales territory is

limted to the state of IIllinois. TAXPAYER files Illinois income tax
returns which include only the sales to custoners located in Illinois
in the sales nunerator. The sales at issue in this case are sales

whi ch are shipped from's Rochelle plant to states in which TAXPAYER

is not taxabl e.

taxable in the states identified in the discovery requests which were
not previously provided to Departnment's counsel pursuant to an Oder
entered by this ALJ on Cctober 2, 1996 as a result of Departnent's
Motion for Sanctions or OQther Relief.



Ceneral ly speaking, sales are located in the destination state
for apportionnent purposes. Section 304(a)(3)(B)(ii) of the Illinois
I ncome Tax Act provides an exception to the general rule by what is

commonly referred to as the throwback rule:

(B) Sales of tangible personal property are in
this State if:

(ii) The property is shipped from an office,
store, warehouse, factory or other place of
storage in this State and either the purchaser
is the United States government or the person is
not taxable in the state of the purchaser...

35 ILCS 5/304(a)(3)(B)(ii).

That is, where the taxpayer is not subject to tax in the destination
state, sales are "thrown back” to the state of origination

The purpose of the throwback rule is to ensure that 100% of
sales will be assigned to sone state so that there is neither a gap

nor overlap in taxing incone. See GIE Automatic Electric v. Allphin,

68 Il1. 2d 326 (1977); Dover Corp. v. Departnent of Revenue, 271 II1.

App. 3d 700 (1st Dist. 1995).

Taxpayer relies on the ternms of its Marketing and D stribution
Agreenent with FOODS and to determine the state of origin. By
anmendment, the Agreenent provides that will sell the product to
TAXPAYER on a "delivered to MT's [TAXPAYER s] custoners basis."
Taxpayer argues that the title to the goods does not pass to TAXPAYER
until the product reaches the custonmer, at which point title is then
passed from TAXPAYER to the custoner. Taxpayer concludes that the
sale occurs on the custoner's dock, wholly outside of Illinois, and

cannot be included in Illinois sales.



By the plain |anguage of the statute, sales are thrown back if
"[t]he property is shipped from an office, store, warehouse, factory
or other place of storage in this State." 8304(a)(3)(B)(ii) by its

ternms does not require that the taxpayer itself ship the product from

its own Illinois facility or that the taxpayer takes title or
possession of the product in Illinois. Al of the sales at issue are
shi pped fromthe plant in Illinois.

In GIE Automatic Electric, Inc. v. Alphin, 68 IIl. 2d 326

(1977), the taxpayer's supplier shipped tangible personal property
from supplier's inventory in Illinois to the purchaser in a state in
whi ch the taxpayer was not taxable, that is, a "drop shipnent."> The
I1linois Supreme Court held that "drop shipment" sales were wthin
the |anguage of 8304(a)(3)(B)(ii). Although in this case it is
argued that TAXPAYER takes title before the purchaser takes delivery,
the property is shipped fromlllinois, and therefore, the result is
the same. \Whether title passes FOB 's dock or the custoner's dock is
immaterial.

In New WTNESSer Magazine, Inc. v. Departnent of Revenue, 187

I11. App. 3d 931 (1st Dist. 1989), the appellate court considered a
simlar fact situation. The New W TNESSer is headquartered in New
WTNESS and has a branch office in |Illinois for soliciting
adverti si ng. Some of the magazines were sold to Illinois consuners
t hrough newsstand or subscription sales. The nmagazine is printed in
Illinois and shipped fromthe printer to wholesalers in various parts

of the country pursuant to the instruction of an independent

® GIE involved two types of sales: the drop shipment sales described
above and sal es which were both shipped from and delivered to states
in which the taxpayer was not taxable.

10



contractor who sells the magazines. \Wile the New W TNESSer i ncl uded
the sales of the magazines sold to consuners in Illinois in its
Illinois sales nunerator, the Departnment included the sales of
magazi nes shipped fromIllinois to states in which the New W TNESSer
wasn't taxabl e. The court affirmed the circuit court, stating that
the New WTNESSer contracted with the printer not only for the
printing of the magazine but also for the shipping of the nagazine,
and therefore, the finding that the nagazines were "shipped from an
office, store, warehouse, factory or other place of storage in
[ITlinois]" is not against the manifest weight of the evidence.

The facts in TAXPAYER are substantially the sanme. TAXPAYER has
contracted with to produce the neat products for sale. TAXPAYER
specifies who is to receive shipnent and schedules the deliveries.
TAXPAYER nmonitors the shipnents to ensure that the product is

avail able and that it will be shipped tinmely. TAXPAYER pays for all

of 's costs. TAXPAYER has established nexus with Illinois through
its sales office which nmakes sales to Illinois purchasers. According
to New WTNESSer, it is not required that the office, store,

war ehouse, factory, or other place of storage from where the product
is shipped belong to the taxpayer, or that the title to the property
passes to the taxpayer in Illinois, and since TAXPAYER has contracted
with for the shipping of the product, TAXPAYER s sal es shipped from
the Rochelle plant should be included in Illinois' sales factor.

The designation by the taxpayer of where title passes cannot

control the determination of state of origin.® To hold otherw se

® 1t is not clear where title passes by the terms of taxpayer's own
docunent . Taxpayer cites the Illinois Comrercial Code for the
proposition that absent express terns as to where title passes from

11



woul d render the throwback rule a nullity, since anytinme a taxpayer
sought to avoid the throwback rule, it would nerely take title FOB
the custoner's dock. That is, if where title passes controls the
determ nation of the state of origin, taxpayer would not be taxable

in either the destination state or the state of origin, since they

woul d be one and the sane. This would result in "nowhere sales"
which is contrary to the purpose of apportionment. Dover Corp. V.
Departnment of Revenue, 271 IIl. App. 3d 700 (1st Dist. 1995). The

I1linois Supreme Court found that the intent of the General Assenbly
in enacting the throwback rule was to apportion incone in such a
manner that there is neither overlap nor gap in taxing the incone of

a nultistate business. GIE Automatic Electric, Inc. v. Allphin, 68

1. 2d 326 (1977). The Department's inclusion of the sales at issue
in the nunerator of TAXPAYER s sales factor is consistent, therefore,
with the plain |language of the statute and the legislative intent as
articulated by the Illinois Supreme Court in GIE. Id.

Taxpayer nmakes several constitutional argunents. Taxpayer
contends that the Departnment's actions violate both the Due Process
Cl ause’ and the Commerce Clause® of the U S. Constitution.

The Due Process Clause inposes two restrictions on the power of
a state to tax inconme generated by a multistate business. First,
there nust be a mniml connection between the activities of the

mul tistate business and the taxing state, and second, the incone

seller to buyer, title passes to the buyer when seller conpletes
performance by the delivery of goods, 810 ILCS 5/2-407(2), and
therefore, that title passes to TAXPAYER at the taxpayer's dock.

" U S. Constitution, Anendnment XV, 81.

8 U.S. Constitution, Article |, 88, cl. 3.

12



attributed to the state nust be rationally related to those

activities. NMorman Manufacturing Co. v. Bair, 437 U S 267 (1978).

Whet her TAXPAYER has nexus with Illinois is not at issue here.

The parties agree that there is sufficient connection between the

activities of the taxpayer and Illinois to subject it to tax, and in
fact, TAXPAYER has voluntarily filed Illinois income tax returns and
paid Illinois inconme tax. Taxpayer contends, however, that there

must be nexus with the individual sales which the Departnent seeks to
throw back.?® Taxpayer is suggesting a nethod akin to separate
accounting, even though it is well settled that the three-factor
formula is a constitutionally acceptable nethod of calculating the
proportion of a taxpayer's business activity in a given state.

Container Corp. v. Franchise Tax Board, 463 U S. 159 (1983); Moornman

Manufacturing Co. V. Bair, 437 U S 267 (1978) (formul ary

apporti onment does not purport to identify the precise geographical
source of a corporation's profits; rather, it is enployed as a rough
approxi mati on of a corporation's incone that is reasonably related to
the activities conducted within the taxing State). Thus, it is not
necessary to exanmine each sale so long as there is a rational
relati onship between taxpayer's activities in Illinois and the incone
apportioned to the State. No evi dence was presented by the taxpayer

to support the proposition that the State's application of the

° The taxpayer cites private letter rulings 90-0200 (August 2, 1990)
and 91-0340 (December 26, 1991) in its brief to bolster its argunent
t hat t he State's application of t he t hr owback rule is
unconsti tutional . Both letter rulings deal wth establishing
sufficient nexus to subject a taxpayer to the taxing jurisdiction of
the State, and therefore do not apply to the case at hand where nexus
to tax has been established, and nerely apportionnment is at issue.

13



throwback rule here has unreasonably allocated extraterritorial
inconme to Illinois.

Assumi ng, arguendo, that taxpayer is correct that there must be
a showing of business activity in Illinois for every sale that is
thrown back, the operations of and TAXPAYER are so interrelated that
's actions can be attributed to TAXPAYER. All of 's product is sold
to TAXPAYER. TAXPAYER s only supplier is . TAXPAYER s enpl oyees are
all | oaned from either FOODS or . enpl oyees are responsible for the
sales activity of TAXPAYER remai ns responsible for their salary
structure, their benefits, and pension. TAXPAYER and share the sane
conput er system so that enpl oyees  of TAXPAYER can access
informati on and vice versa.

Further, production managers review orders that were entered by
TAXPAYER enpl oyees in the conputer system and gear their production
capacity to fill the orders. TAXPAYER enpl oyees can check whet her
the products that they had ordered are being shipped by neans of the
sane conputer system

In addition, TAXPAYER organi zes orders by geographic area and
prepares traffic sheets which indicate what products should be
shi pped on which truck. The traffic sheet is a guideline and
attenpts to follow it as nuch as possible although the availability
of either the product or the trucks mght alter it.

Al so, TAXPAYER s invoices bear the name Foods, Inc. in addition
to TAXPAYER TAXPAYER rents its offices from in the sane building
that offices are |ocated. TAXPAYER acted as 's agent in collecting
old accounts receivable. Al t hough arranges for over-the-road

carriers for large shipnents, where small shipnents are sent to a

14



general geographic area, TAXPAYER hires draynen to provide delivery
to the individual custoners.

Finally, TAXPAYER reinburses for all expenses relating to the
product. It was the intention of the parties to the Agreenent that
would be a "zero profit conpany,” and TAXPAYER and would then split
equally all profits relating to TAXPAYER s marketing efforts. Thus,
TAXPAYER and are engaged in a joint undertaking for nutual profit.
As such, the actions of are sufficient to provide nexus for the
sal es made by TAXPAYER which originate at the Rochelle plant.

The other constitutional limtation to a state's taxing

authority is inposed by the Coomerce Clause. Conplete Auto Transit,

Inc. v. Brady, 430 US. 274 (1977), inposes a four-step test on

whether an out-of-state <corporation's activities in interstate
comrerce my be subject to state taxation wthout violating the
Comrer ce C ause: 1) the activity sought to be taxed has sufficient
nexus with the State; 2) the tax does not discrimnate against
interstate commerce; 3) the tax is fairly apportioned; and 4) the tax
is related to services provided by the State.

As discussed above, not only does TAXPAYER voluntarily file

income tax returns in Illinois indicating nexus, but its joint
activities wth in Illinois are sufficient to neet the nexus
requirements. To successfully attack the State's apportionnent

schene under the Commerce Cl ause, the taxpayer nust show that the

i nposition of tax duplicates the inposition of tax by another state.

GTE Automatic Electric, Inc. v. Allphin, 68 IIl. 2d 326 (1977); Dover
Corp. v. Departnment of Revenue, 271 1ll. App. 3d 700 (1st Dist.
1995); Moorman Manufacturing Co. v. Bair, 437 U S 267 (1978). I'n
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GIE, the Illinois Suprenme Court rejected the taxpayer's claim that
the throwback rule was unconstitutional under the Comerce C ause,
stating that "[i]Jt is only those out-of-State...sales in which

plaintiff is not taxable either in the State of origin or destination

that are being assigned to Illinois, and this obviously cannot result
in double taxation.” 68 IIl.2d at 341. Logically, the inclusion of
these sales by the State of Illinois in the sales nunerator cannot be

duplicative since they are only being thrown back by reason of the
fact that they are not being taxed in the destination state.
Furthernore, there is nothing in the record to suggest that any other
state is seeking to include these sales in the apportionnment factor
t hereby subjecting the same incone to tax.

Both parties have argued in their briefs that the other party
did not properly raise an argument for alternative apportionnent
pursuant to 8§304(f)?™. | agree that 8304(f) is not at issue, and
therefore, it is unnecessary to exanm ne the requirenments of 8304(f)
here.

Based upon the above, in ny opinion the throwback sales were

properly included in the nunerator of taxpayer's sales factor.

Penal ties

Regarding the inposition of the Section 1005 penalties, taxpayer
has requested an abatenment of Section 1005 penalties due to
reasonabl e cause. Section 1005 of the I1llinois Income Tax Act

provi des that:

1035 ILCS 5/304(f), fornmerly codified at 8§304(e).
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...If any ampbunt of tax required to be shown on
a return prescribed by this Act is not paid on
or before the date required for filing such
return (determned wthout regard to any
extension of tinme to file), a penalty shall be
i nposed at the rate of 6% per annum upon the tax

under paynent unless it is shown that such
failure is due to reasonable cause. Thi s
penalty shall be in addition to any other
penalty determ ned under this Act...
Under federal case l|law, "reasonable cause" includes taking a
good faith position on a tax return. See |.R C. Section 6664(c). In
general, if there is an honest difference in opinion between the

taxpayer and the IRS regarding the correct amount of tax, no penalty
i s inposed. As a result, no penalty is inposed due to a deficiency
arising froma good faith tax return position with regard to |law or

facts. See, Ireland v. Comm ssioner, 39 T.C 978 (1987); Wbble v.

Commi ssioner, 54 T.C.M 281 (1987); Balsamb v. Commi ssioner, 54

T.C.M 608 (1987).

In the audit cycle prior to that at issue, an admnistrative
recomendati on was finalized which found that the Departnment properly
i ncl uded throwback sales in MARKETI NG s ( TAXPAYER s) sal es nunerator.
In that recommendation, the Adm nistrative Law Judge refused to give
effect to the Amendnent to the Agreenent since the Amendnent was
executed after the audit period. |In ny opinion, the Agreenent is not
controlling regarding the issue of whether these sales were properly
t hrown back. However, it was not unreasonable for the taxpayer to
have believed that the throwback issue would be decided differently
subsequent to the Anmendnment on the basis of the decision in the prior
case involving the sanme taxpayer. Based on the above, taxpayer has

of fered reasonabl e cause to abate the Section 1005 penal ty.
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WHEREFORE, for the reasons stated above, it is ny recommendati on
that the Notice of Deficiency should be finalized as to the throwback
sal es issue, but that the taxpayer has offered sufficient evidence of

reasonabl e cause to abate the Section 1005 penal ties.

Dat e:

Linda K Cdiffel
Adm ni strative Law Judge
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