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SYNOPSIS:

TAXPAYER (" TAXPAYER' or "taxpayer") filed clains for refund for
the tax years ending Septenber 30, 1988, Sept ember 30, 1989,
Sept ember 30, 1990, and Septenber 30, 1992. The clains related to
personal property tax replacenent inconme tax investnent credits
("investnment credits") which had been disallowed by the Departnent on
audit. Taxpayer paid the tax and has filed these clains for refund.
The Departnent issued a Notice of Denial to the taxpayer regarding
these clainms on July 29, 1994.

This matter comes on before the Ofice of Admnistrative

Hearings pursuant to the taxpayer's tinely protest of the Notice of



Deni al dated Septenber 12, 1994. A hearing was held and evi dence was
taken by way of testinobny regarding the issues. On consideration of
these matters, it is recommended that these issues be resolved in

favor of the taxpayer

FINDINGS OF FACT:

1. TAXPAYER is in the business of mxing fertilizers in its plants,
and selling fertilizer, chemcals and seed to farners. TAXPAYER has
six plants, all located in Illinois. (Tr. pp. 14-15, 58)

2. The Depart nment has stipulated that the replacenment tax
investment credit has been clained on three categories of tangible
personal property: property used in the plants to mx the fertilizer
or nove it out; property used to transport the fertilizers or
chemcals to the farners' fields; and property wused in the
application of the chemcals and fertilizers. (Tr. pp. 60-61)

3. Fertilizers are mxed to either the farner's specification or
according to the taxpayer's determ nation after taking a soil sanple.
(Tr. pp. 73-79)

4. TAXPAYER sells dry fertilizers and chemicals which the farmer
may apply to the field hinmself or the farmer may have TAXPAYER apply
it. Application of the dry fertilizer is included in the price of
the fertilizer. (Tr. pp. 21-22)

5. TAXPAYER sells liquid fertilizers which TAXPAYER charges a
separate fee to apply. (Tr. p. 22)

6. Most of the product that is purchased from TAXPAYER is applied
by TAXPAYER, except for the anhydrous ammonia which the farners

typically apply thensel ves. The equipnent to apply the fertilizers



and chemicals is costly and specialized, so that the farners would
not have the necessary equiprment to apply it thenmselves. (Tr. p. 80)
7. TAXPAYER never applied fertilizers or chemcals if they weren't
purchased from TAXPAYER. (Tr. pp. 22-23)

8. TAXPAYER filed Retailers Occupation Tax returns which were

accepted as correct by the Departnent. (Dept. Ex. No. 2)

CONCLUSIONS OF LAW:

To qualify for the investnent credit, property nust 1) be
tangi bl e, whether new or wused, including buildings and structural
conponents of buildings; 2) be depreciable pursuant to Section 167 of
the Internal Revenue Code, except for "3-year property" as defined in
Section 168(c)(2)(A); 3) be acquired by purchase as defined in
Section 179(d) of the Internal Revenue Code; 4) be used in Illinois
by the taxpayer in manufacturing operations, or in mning coal or
fluorite, or in retailing'; and 5) not previously been used in
Illinois in such manner and by such person as would qualify for this
credit or the Enterprise Zone investment credit. 35 ILCS 5/201(e)(2).
The Departnment has stipulated that the property at issue falls into
one of three categories: equi prent used in the plants to mx the
fertilizer or nobve it out; equipment wused to transport the
fertilizers or chemcals to the farners' fields; and equipment used
in the application of the chem cals and fertilizers.

For purposes of the investnent «credit, "manufacturing" is

defi ned as

! The statute was amended in 1993 to read "property which is used in
Illinois by a taxpayer who is primarily engaged i n manufacturing, or
in mning coal or fluorite, or in retailing” which is subsequent to
the years at issue here.



...the material staging and production of

tangi bl e per sonal property by pr ocedur es
commonly regarded as manufacturing, processing,

fabrication, or assenbling which changes sone
exi sting mat eri al into new  shapes, new
qualities, or new conbinations.

35 ILCS 5/201(e)(3).

Taxpayer's creation of the fertilizer and chemicals it sells is a
manuf acturing process since it changes existing material into new
qualities or new conbinations. Chemicals are conbined to form
fertilizer which has a different use than the chemcals singly.
Since a product which is different at |least in name and use results
from the activity, it qualifies as manufacturing. The pertinent
statute allows the credit for tangible personal property used by a
taxpayer who is engaged in manufacturing or retailing. Thus, the
pl ant equipment used in the manufacture of the fertilizer wll
qualify.

The second type of property on which the investnment credit was
clainmed is application equipnent. Taxpayer owns certain equipment
which is used to apply fertilizer or chemcals to the field. This is
speci alized equi pnent which the farnmer would not own. Taxpayer's
president testified that nost of the fertilizers and chem cals that
they sell are applied by TAXPAYER

As defined in Section 201(e)(3) of the Illinois Income Tax Act,
"retailing" neans "the sale of tangi ble personal property or services
rendered in conjunction with the sale of tangible consunmer goods or
commodities.” According to Regulation Section 100.2100(c)(9) (Adm n.

Code ch I, Sec. 100.2100(c)(9)):

Retailing is defined as the sale of tangible
personal property. It is not required that such



tangi bl e personal property be finished consumner
goods, or that the property be sold to its
ultimte consuner. For exanpl e, sal es of
tangi bl e personal property for resale are
included in the definition of retailing..

The issue here is whether the application of the fertilizer and
chemcals is a service which is rendered in conjunction with the sale
of tangible consunmer goods or comodities. Regul ati on Section

100. 2100(c) (9) goes on to say:

Also included in the definition of retailing for
these purposes are any services rendered in
conjunction with the sale of tangible consumer
goods or comodi ties such as uncr ati ng,
cl eaning, assenbling, delivery or installation
providing such services are in conjunction with
a specific sale. For exanple, a delivery truck
would qualify for the Section 201(g) credit as
it is used in conjunction with specific sales
but a conpany jet used by the president of the
conpany for general or personal purposes would
not . ..

TAXPAYER is in the business of selling fertilizer, chemcals, and
seed, all of which are commodities that are itens of tangible
personal property. The application of the fertilizer and chem cals
is analogous to the installation of an appliance in a consuner's
home, which is clearly contenplated under the regulation. The
application of the fertilizer to the field is likewise an
install ation.

Taxpayer testified that in no case did TAXPAYER provide the
service of applying fertilizer or rent the application equipnent
where the farmer did not first purchase the fertilizer from them
Taxpayer also testified that the fees for applying the fertilizer
were less than 5% of the total revenues from the sale of the

fertilizer and chem cal s.



It is clear that the application of the fertilizer is in
conjunction with a specific sale of the fertilizer. The taxpayer
only offers the service of applying the fertilizer to custoners who
purchase fertilizer. In addition, the cost of the service is mninal
in relation to the total sales price. This factual situation is
di stingui shable from a |andscaping or |awn service business in which
the service conponent is the majority of the fee and the property
transferred is incidental to the service provided. Therefore, | find
that taxpayer's application equipnent is wused in retailing and
qualifies for the investnent credit.

The third type of property is used in transporting the product
to the customer. Since taxpayer's sale of fertilizer and chem cals
qualifies as "retailing," the piece of equipnment which is used to
transport the product to the customer wll also qualify for the
credit. Departnment Regul ation Section 100.2100(c)(9) specifically
states that "any services rendered in conjunction with the sale of
tangi bl e consuner goods or comodities such as uncrating, cleaning,
assenbling, delivery or installation, provided such services are in
conjunction with a specific sale" are included in the definition of
retailing (enphasis added). Therefore, the transportation equi pnent
al so qualifies for the investnent credit.

WHEREFORE, for the reasons stated above, it is ny recommendati on
that the Notice of Denial should be disallowed, and taxpayer's claim

allowed in full.

Dat e:

Linda K Cdiffel
Adm ni strative Law Judge



