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Synopsis:

This matter cones on for hearing pursuant to TAXPAYER s (hereinafter
referred to as the "Taxpayer" or "TAXPAYER') protest of a Notice of Deficiency
(hereinafter referred to as the "NOD') issued by the Illinois Departnment of
Revenue (hereinafter referred to as the "Departnment"”) proposing tax deficiencies
for the tax years ending 12/31/87 through 12/31/89. A hearing on this matter
was held on February 27, 1996. Followi ng the subm ssion of evidence and a
review of the record, it is reconmended that this matter be resolved in favor of

t he Departnent.

Findings of Fact:

1. The Department's prima fTacie case, inclusive of all jurisdictional
el ements, was established by the adm ssion into evidence of the Notice of
Defi ci ency proposing an income tax deficiency liability of $31,983.00 to date of

i ssuance of February 15, 1991. Dept. Ex. No. 1



2. The proposed deficiency is for an incone tax liability for the years
ending 12/31/87, 88 and 89. Dept. Ex. No. 1

3. An admnistrative hearing was held pertaining to the Retailers'
Cccupation Tax (hereinafter referred to as "ROT") liability of this taxpayer for
the period of September, 1987 through Decenber 31, 1989, with a decision in that
matter issued in June, 1992 finding the taxpayer liable for underreporting ROT
receipts for that period, as well as upholding a civil fraud penalty for the

same ROT period.?

4. This taxpayer, through its counsel, M. Gust Dickett, filed a
petition for relief with the Illinois Departnent of Revenue Board of Appeals in
April, 1994 for these ROT Iliabilities. Board of Appeals Anended Petition,

Docket No. 94-438?

5. Taxpayer was originally represented in this incone tax cause by
counsel fromthe firmof MKenzie & MKenzie, P.C. Appearance dated January 30,
1992

6. Prior counsel filed a Request For Production of Docunents. Request
For Production of Docunents, nmarked "Rec'd February 4, 1992 J.P."

7. Said counsel wthdrew as taxpayer representative as of August 11,
1992. Attorneys' Mtion To Wthdraw, Order, August 11, 1992

8. M. Gust W Dickett began his representation of this taxpayer in this
inconme tax matter on Cctober 21, 1992, at which time he made a witten request
for a continuance of the hearing already set in this matter for October 27,
1992. Letter, COctober 21, 1992

9. This matter was again set for hearing on Decenber 15, 1992. Noti ce

of Hearing, Novenber 12, 1992

L An adm nistrative agency make take official notice of its records,
i ncluding pleadings. 5 ILCS 100/10-35, 100/10-40 The taxpayer had no objection
to my taking administrative notice of the adm nistrative decision issued in the
ROT matter against this taxpayer. Nor did the Departnent object to ny taking
adm ni strative notice, as requested by the taxpayer at hearing, to taxpayer's
Board of Appeals petition relating to that cause.

2 See, footnote 1, supra.
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10. Taxpayer made a witten request for discovery dated October 27, 1992.
Di scovery No. 1, Cctober 27, 1992

11. Taxpayer served upon the Departnment a Notice of Deposition in this
matter with Departnment Auditor, Robert Radtke, as the deponent. Noti ce of
Deposi tion, October 27, 1992

12. Taxpayer did not, at any time, file any notions to conpel conpliance
with discovery.

13. Prior to the Decenber 15, 1992 date set, by notice for hearing, and
upon the taxpayer's request, a new hearing date was set for January 15, 1993.
Taxpayer's Request to Continue hearing, December 14, 1992; Order, Decenber 15,
1992

14. Taxpayer made a settlenment proposal to the Departnment prior to July
19, 1995, and the mtter was continued from time to tinme pending the
Departnment's consideration of the proposal. Order, July 19, 1995; Order, August
6, 1995; Order, Septenber 6, 1995; Order, October 10, 1995; Order, November 28,
1995

15. By order entered Novenber 28, 1995, this cause was set for hearing
for January 24, 1996. Order, Novenber 28, 1995

16. Prior to that hearing, the taxpayer nmade a witten request for a
conti nuance of the hearing date. Notice of Mdtion, January 22, 1996

17. Pursuant to taxpayer's notion, the cause was set for hearing, as a
final hearing date, for February 27, 1996. Order, January 23, 1996

18. On February 26, 1996, the Department filed a notion to continue the
hearing (Notice of Mtion, February 26, 1996) which was heard prior to the

hearing in this matter, on February 27, 1996. The notion was denied. Tr. p. 11

Conclusions of Law:

On examination of the record established, this taxpayer has failed to
denmonstrate by the presentation of testinony or through exhibits or argunent,

evidence sufficient to overcone the Departnent's prima Tfacie case of tax
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liability under the NOD in question. Accordingly, by such failure, and under
the reasoning given below, the proposed deficiency determ ned by the Departnent
to be due and ow ng from TAXPAYER, nust be affirmed as a matter of |aw In
support thereof, | nake the foll ow ng concl usions:

This instant matter has a lengthy adm nistrative history. Taxpayer, whose
original counsel wthdrew from this cause, has been represented herein by M.
Di ckett since Cctober, 1992, when he advi sed the Departnent that he was retained
as counsel . Up until August, 1992, taxpayer had been represented by the sane
counsel who represented it at the lengthy administrative hearing on taxpayer's
ROT liability for the sanme tax period. Prior to their wthdrawal, taxpayer's
prior counsel, in February, 1992, requested docunents from the Departnent which
are the sanme docunents requested by M. Dickett at the tine he was retained by
t he taxpayer.

There is no indication in the official admnistrative file that taxpayer's
prior counsel did not receive the requested docunents within the twenty-eight
days indicated, in that no nmotions to conpel appear of record. Nor are there
any notions to conpel of record filed by M. Dickett, in spite of the fact that
he represents at the hearing on the February, 1996 notion to continue, that he
never received the requested docunentati on.

These factors are troubl esone. Until January 1 1996, the Departnent
regul ations provided a remedy to a party whose discovery requests were not
conmplied wth. Pursuant to 86 Ill. Adm n. Code ch. |, sec. 200.130, followi ng a
party's failure to conmply with an Admi nistrative Law Judge's order to conply
with a discovery request, the aggrieved party could request an order preventing
the nonconplying party from inter alia, "introducing designated matters or
docunents in evidence". Id. at sec. 200.130(b) This, of course, requires the
aggrieved party to file the necessary request with the ALJ for an order
requiring conpliance. The anmendnents to this regulation, effective January 1,
1996, specifically provide that a party may seek, by way of a notion to conpel

addressed to the Administrative Law Judge, an order conpelling the nonconplying
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part to respond to a discovery request, and if there is no conpliance to an
order entered as a result of such a notion, sanctions can be brought, again
followi ng appropriate notion. Id. at sec. 200.130(a)(b), as anended

Thus, Departnent regul ati ons have, at all pertinent tinmes, afforded a party
a renedy for a failure to receive docunents it considers essential to its cause.
These renedies for relief are discretionary with the party w shing conpliance
with its discovery requests. Since the Departnent provides a renmedy for
nonconpl i ance, the party that fails to pursue its renedies waives its right to
conpl ai n at heari ng.

In addition, not only did taxpayer not wutilize its remedies to insure
conpliance with its discovery requests, it's claimat hearing that the previous
ALJ in this matter told counsel not to worry about the discovery is no nore than
hearsay and can not be given any wei ght.

There are other facts which lend support to finding as not sufficient
taxpayer's representations regarding purported conments by the previous ALJ.
This income tax liability results fromthe adm nistrative determ nation that the
t axpayer underreported its incone to the Department for ROT purposes by about
65% and that it did so fraudulently.® The hearing on the ROT liability was held
prior to this hearing, with the auditor testifying therein and with his work
papers being part of that evidentiary record. Taxpayer was represented in that
matter by the same counsel that initially represented it herein. Thus, taxpayer
has had the auditor's work papers since its ROT hearing.

In addition, taxpayer's current counsel filed a notice to depose the
auditor in this matter, who was also the auditor in the ROTI cause. There is
nothing of record to indicate that the deposition did not proceed as noticed.
Certainly, there is no record that the taxpayer conplained that the deponent did

not appear as required or that the deposition did not otherw se proceed. In

3, Taxpayer did not file an admnistrative review action following the
adm ni strative decision regarding its ROT liabilities for these tax years.
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fact, taxpayer's counsel admts that he spoke with the auditor in this cause.
Tr. p. 6

Further, taxpayer's present counsel filed taxpayer's ROTI petition for
relief with the Board of Appeals. Taxpayer, in that petition, conplained, inter
alia, that the record [in the ROT hearing] was not sufficient to |legally support
a civil fraud penalty. It did not cite, as a grounds for relief, that it did
not receive necessary docunmentation to attenpt to rebut the Departnent's prima
facie case.* The reasonable inference, therefore, is that the taxpayer, and its
current counsel, had the audit docunents and work papers upon which the ROT
cause was based, and, therefore, had the documents upon which the instant NOD is
prem sed.

Finally, both the taxpayer and the record admt that the taxpayer had made
a settlement offer in this matter prior to md-July, 1995. Tr. p. 7; Oder,
July 19, 1995; Order, August 29, 1995; Order, Septenber 6, 1995; Order, Cctober
10, 1995; Order, October 30, 1995; Oder, January 23, 1996 In actuality,
taxpayer was discussing settlenment in this cause as early as Decenber, 1992,
when taxpayer's current counsel met wth Departnment's counsel to discuss
settling this matter following reaudit, by the filing an anmended return for 1989
and by taxpayer conceding the earlier years. Taxpayer's request for
conti nuance, Decenber 14 1992; Order, Decenber 15 1992 In taxpayer's Request
for a Continuance dated Decenber 14, 1992, taxpayer acknow edges that it filed
di scovery requests for Department records in October and Novenber, 1992,° and
that the taxpayer net with the Departnment's counsel at which tine the parties

di scussed, with specificity, howthis matter could be settled.

4 In fact, not only did audit work papers becone part of the record in the
ROT matter, but that ALJ states, in her Recommendation, that she made all of
those docunents available to taxpayer's <counsel prior to that hearing.
Recommendati on, pp. 5-6. 10

>, Taxpayer's counsel referred to a discovery request made in Novenber, 1992.
Although | |located taxpayer's request made in QOctober, 1992, and |ocated the
reference to its Novenber request in a taxpayer request for continuance, | did
not find a taxpayer discovery request dated in November, 1992.
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Additionally, Departnent's counsel needed to have know edge of the incone
tax audit, itself, in order to assess the value of the settlenent proposal nade.
Nor is it unreasonable to assune that Departnent’'s counsel comrunicated with the
audit while it was conducting its exam nation of taxpayer's books and records.

The reasonable inplication from the above is that the taxpayer was well
aware, as far back as 1992, of the basis for this NOD. Clearly, if the taxpayer
did not have, for this hearing, the docunents it sought, it was not prejudiced
in the least as there was a reaudit in this instant matter as well as an
extended settlenent process. At no time were there avernents, by either party,
that either of these processes failed because the auditor's work papers were not
avai |l abl e. Therefore, taxpayer's protests of prejudice at this hearing are
di si ngenuous.

Wth regard to the Departnent's notion for continuance, | note that the
Departnent filed a continuance request on February 21, 1996 wherein the bases
for the request included the fact that the Departnent and the taxpayer were
still working toward a settlenent of this matter and that the audit departnent
was still reviewing the taxpayer's books and records. The Departnent filed
anot her continuance request on February 26, adding that it had just received the
auditor's report which the Departnment litigator had not seen before. The
Departnent does not represent that it could not go forward with the hearing
under these circunstances, nor does it suggest any prejudice to it if the
hearing were held on that date. Surely, the Departnent could not make such
representations as the Departnent has the easiest access to the Departnent's
auditor involved in this mtter. Therefore, it is not difficult for the
Departnent litigator to be fully apprised of the basis of the NOD as well as to
be infornmed of all methods used by the auditor involved.

Again, these representations do not warrant a continuance of hearing in a
case which is as aged as this one, in which the parties have had years to cone
to a resolution of the issues prior to hearing, and, have attenpted to do so,

albeit to no avail. The Departnent has been reviewi ng this taxpayer's books and
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records since 1992, and the parties have been discussing settlenent since that
tinme at the very least, and nost definitely since July, 1995. Furt her,
Departnent's counsel was well aware that this NOD was based upon an ROT
assessnent which was finalized as a result of a hearing wherein the auditor
testified and audit docunents were made part of the record. Tr. pp. 13-14, 17
Finally, I note, as | did at the hearing on the notion to continue, that

auditor's notes and work papers are a regular, basic part of any assessment

file. Both counsel in this matter are experienced tax attorneys and are
particul arly know edgeable about Illinois Departnment of Revenue assessnent and
heari ng nethods. To a nmuch less seasoned practitioner, the absence of work

papers does not go unnoticed, and, this is of particular interest in a matter
such as this where a reaudit was conducted and there were settlenent
di scussi ons.

Therefore, with consideration to the above, | find that neither the
Departnent nor the taxpayer was prejudiced by proceeding to hearing in this
cause on the date set, by prior order, as a final hearing date after many years
of conti nuances.

Regardi ng the substance of the hearing, the Departnent's prima facie case
was established by the adm ssion into evidence of the Notice of Deficiency which
also included a detailed synopsis and breakdown of the basis for the tax
penal ti es assessnents. Dept. Ex. No. 1; 35 ILCS 5/904 Once the Departnent's
prima facie case was entered into evidence, the burden shifts to the taxpayer to

overcone it by producing conpetent evidence, closely associated with its books

and records, showing that the Departnent’'s NOD is incorrect. A R Barnes & Co.
v. Dept. of Revenue, 173 IIl. App.3d 826 (1st Dist. 1988); Msini v. Dept. of
Revenue, 60 IIll. App.3d 11 (1st Dist. 1978)

Al t hough the taxpayer provided the Departnent with books and records for
settl ement purposes (Taxpayer Request for a Continuance of hearing, Decenber 14,
1992; Order, Decenber 15, 1992; Mdtion for Continuance, February 26, 1996), the

t axpayer chose not to present any docunentary evi dence at hearing.
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At hearing, taxpayer's counsel, who had a power of attorney on file and who
had participated in nunerous status conferences and filed notions for
conti nuances, indicated that taxpayer construed its action as being in the
nature of a default to these proceedings. Tr. p. 14 However, at the hearing,
taxpayer's counsel objected to the adm ssion into evidence of the Departnent's
exhibits nunbers 1 and 2 (Tr. p. 17) and asked nme to take "judicial" notice of
taxpayer's petition filed before the Board of Appeals as Docket Nunmber 94-0438.
Thus, taxpayer is not in default in these proceedings. See, 735 ILCS 5/2-

1301(d); Teitelbaum v. Reliable Wlding Co., 106 Ill. App.3d 651 (2nd Dist.

1982) (default judgnent can only be entered for want of an appearance or failure
to pl ead)

Taxpayer failed to rebut the prima facie correctness of the Departnment's
Notice of Deficiency at issue herein. It is, therefore, ny recomrendation that

the instant Notice of Deficiency be finalized as issued.

9/ 26/ 96

Mm Brin
Adm ni strative Law Judge



