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SYNOPSIS: This matter is before this admnistrative tribunal as a
result of a tinely Protest by taxpayers (hereinafter referred to as the
"taxpayers") to a Notice of Deficiency (hereinafter referred to as the
"Notice") issued to them on Decenber 27, 1990. The basis of the Notice is
the Illinois Department of Revenue's (hereinafter referred to as the
"Departnent”) determnation that the taxpayers had failed to file an
I1linois 1040 Incone Tax return for the year ended Decenber 31, 1987. The
Noti ce proposed a tax liability, as well as penalties pursuant to 35 ILCS
5/ 1001, 5/804 and 5/1005 for failure to file an IL-1040 return, failure to
make estimated tax paynents and failure to pay the entire tax liability by
t he due date.

Taxpayers contended in their Protest that they tinely filed an IL-1040
return for the year in question and remitted the balance due of $72.00 at
the time of filing. Taxpayers did not request a hearing in this matter but
subm tted an unexecuted copy of their 1987 return and another check for
$72.00 in an attenpt to resolve the matter.

The issues to be resolved are:
(1) Whether taxpayers filed an IL-1040 return for the year ended

Decenber 31, 19877?



(2) Whether penalties should be assessed pursuant to 35 ILCS 5/1001,
5/ 804 and 5/1005?

Following a review of the docunents contained in the file, it is
recommended that the Notice of Deficiency be upheld for the year ended
Decenber 31, 1987.

FI NDI NGS OF FACT:

1. For the taxable year ended December 31, 1987, taxpayers earned
income and resided in Illinois. Dept. Ex. No. 1

2. Taxpayers did not file an original Illinois 1040 incone tax return
for the year ended Decenber 31, 1987. Dept. Ex. No. 1

3. The Departnent issued a Notice of Deficiency for the subject
t axabl e year on December 27, 1990. Dept. Ex. No. 1

4. Taxpayers' Protest subnmitted evidence of the filing of an origina
I L-1040 return, however it was not signed and did not have docunentation to
support a credit for real estate taxes paid or a W2 formto show lIllinois
i ncone taxes withheld. Dept. Ex. No. 2

5. The Departnent records did not show that an original [1L-1040
return was filed or that a payment of $72.00 was received by the Departnent
with a tinely filed return. However, the record did show receipt of a
response to a Notice of |nadequate Protest and a $72. 00 paynent on October
31, 1991.

CONCLUSI ONS OF LAW

All persons who either earn or receive inconme in or as a resident of
the State of Illinois are subject to Illinois income tax. 35 ILCS 5/201(a)
On this record, taxpayers have not offered sufficient evidence of the
filing of an original [1L-1040 or Illinois taxes withheld. Taxpayers have
failed to rebut the Departnent's prinma facie case, therefore, the Notice of
Defi ci ency nust be upheld subject to a credit for the $72.00 paynent.

The record did not contain any evidence that an original return was

filed, taxes paid or that Illinois incone taxes were wthheld for



t axpayers. Accordi ngly, taxpayers were subject to Illinois inconme taxes
for the year ended Decenber 31, 1987, required to tinmely file an origina
IL-1040 return and remt the correct taxes due pursuant to the Illinois
Income Tax Act. (35 ILCS 5/101 et seq.)

The Notice of Deficiency is prima facie correct so long as its
proposed adjustnents neet some mnimum standard of reasonabl eness. Vitale
v. IlIlinois Departnment of Revenue, 118 II|. App.ed 210 (3rd Dist. 1983). In
order to overcone this prim facie correctness, the taxpayer must present
conpetent evidence that the proposed adjustments are incorrect. Masini v.
Departnment of Revenue, 60 1l1.App.3d 11 (1st Dist.1978). Taxpayers have
not net that burden on this record.

In addition to asserting a tax deficiency for 1987, the Notice
proposes penalties pursuant to 35 ILCS 5/1001, 5/804 and 5/1005 for failure
to file, failure to remt estimated taxes and failure to pay the entire tax
liability by the due date. Having determ ned that taxpayers were Illinois
residents in 1987, that they failed to file an original 1L-1040 return,
remt estimated tax paynents and pay i ncome taxes due with said return, the
i nposition of said penalties is justified.

RECOMVENDATI ON: It is nmy recomendation that the subject Notice of
Deficiency be upheld subject to a credit of $72.00 for the paynment nade on
Cct ober 31, 1991.

James P. Pieczonka
Adm ni strative Law Judge

Cct ober 25, 1995



