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RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: Janmes P. Pi eczonka, Adm nistrative Law Judge, presided
at the hearing of the subject matter and presented the Departnment's prima
facie case. Taxpayer, appeared with his attorney of record.

SYNOPSIS: This matter is before this admnistrative tribunal as the
result of a tinely Request for Hearing by XXXXX, (hereinafter referred to
as the "taxpayer") to a Notice of Deficiency (hereinafter referred to as
the "Notice") issued to himon Novenber 7, 1994. The basis of the Notice
is the Illinois Departnment of Revenue's (hereinafter referred to as the
"Departnent”) determnation that the taxpayer had failed to file Illinois
Income Tax returns for the tax years ending Decenber 31, 1988 through
Decenber 31, 1990. The Notice asserted tax liabilities, as well as
penalties pursuant to 35 ILCS 5/1001, 5/1005 and 5/804 for failure to file,
failure to pay the entire tax liability by the due date, and failure to pay
estimted tax, respectively.

Taxpayer filed a tinmely Protest and requested a hearing. The hearing
in this matter was held on June 22, 1995. The issues to be resol ved are:

(1). Whet her the taxpayer failed to file Illinois income tax returns

for the 1988-1990 tax years?



(2). \ether penalties should be assessed pursuant to 35 I LCS 5/1001,
5/1005 and 5/804?

Following a hearing on the nerits and the subm ssion of all evidence
and a review of the record, it is recomended that the Notice of Deficiency
be reduced as per the recal cul ated taxes and paynments based upon the IL-
1040 returns filed by taxpayer on My 24, 1995; that the Section 804
penal ties be wupheld and that the Section 1001 and 1005 penalties for 1989
and 1990 be abat ed.

FI NDI NGS OF FACT:

1. For the subject taxable years, taxpayer was an Illinois resident,
earned income in the State of Illinois as a self-enployed fish tank | essor
and mai nt enancenman. The Departnent did not have record of 1L-1040 returns

filed by taxpayer for the years in question as determ ned fromreceipt of
federal information dated May 21, 1993. (Dept. Ex. No's. 1 and 2)

2. The Departnent of Revenue issued a Notice of Deficiency on
November 7, 1994 for the subject taxable years. (Dept. Ex. No. 2)

3. Taxpayer filed a tinely Protest. In his Protest, taxpayer
requested additional tinme to file his returns. (Dept. Ex. No. 3)

4. On May 24, 1995, taxpayer filed 1L-1040 returns for the years
ended 12/31/88, 12/31/89 and 12/31/90. Said returns were prepared by an
accountant and executed by taxpayer on April 19, 1993. (Dept. Ex. No. 4).

5. On June 20, 1995, Revenue auditor, Jesus Cruz, reaudited
taxpayer's returns and gave himcredit for Illinois property taxes paid for
all three years and an |L-505 paynent for 1989 in the amount of $400.00 on
March 30, 1989. (Dept. Ex. No. 5)

6. At the hearing, taxpayer did not <contest the anounts of
recal cul ated taxes, but did contest the proposed Section 804, 1001 and 1005
penalties due to his nedical condition during the years in question.

Taxpayer offered evidence of a virus strain that he contracted in Africa in



1983-85 which resulted in chronic fatigue syndrone (Epstein-Barr virus and
cyt onegal ovi rus). During 1985 through 1990, taxpayer was unable to work a
regul ar day, bedridden at tines and was treated w th prosac for chronic
depression and sl eep athnea. (Taxpayer Ex. No.'s 6 and 7)

7. Finally, taxpayer contended that he relied on his prior accountant
to file his returns for the years in question due to his nmedical condition.
He first |learned of the unfiled returns and unpaid taxes upon receipt of
the notification fromthe Departnent on July 20, 1993. (Dept. Ex. No. 1)

CONCLUSI ONS OF LAW All persons who either earn or receive inconme in
or as a resident of the State of Illinois are subject to Illinois incone
tax. 35 ILCS 5/201(a) The taxpayer, as an Illinois resident earned income
in this state or was conpensated by an Illinois enpl oyer. Accordi ngly, he
was subject to Illinois incone tax and was required to tinely pay and file
returns under the Illinois Income Tax Act. (35 ILCS 5/101 et seq.)

The Notice of Deficiency is prima facie correct so long as its
proposed adjustnents neet some mnimum standard of reasonabl eness. Vitale
v. IlIlinois Departnment of Revenue, 118 II|. App.ed 210 (3rd Dist. 1983). In
order to overcone this prim facie correctness, the taxpayer must present
conpetent evidence that the proposed adjustments are incorrect. Masini v.
Departnment of Revenue, 60 IIl.App.3d 11 (1st Dist.1978). The taxpayer has
met that burden in this case in part.

The taxpayer presented evidence, consisting of his untinely filed IL-
1040 returns prepared by his accountant for the years in question. Said
returns were not filed with the Departnent until My 24, 1995. However, a
reaudit of the federal information and taxpayer's returns resulted in a
reduced tax amount and penalties to rebut the Departnent's returns and
prima facie case in part.

Taxpayer presented evidence which is consistent, probable, and

identified with his federal returns. Fillichio v. Departnent of Revenue,



15 111.2d 327 (1958) Accordingly, the taxpayer's |1L-1040 returns are
acceptable as filed subject to penalties. Therefore, the Departnent's
prima facie case that no return was filed and no tax was paid for the years
in question has been rebutted.

In addition to asserting a tax deficiency, the Notice proposes
penal ties pursuant to 35 |LCS 5/1001 , 5/1005 and 5/804 for failure to
file, failure to pay the entire tax liability by the due date, and failure
to pay estimted tax, respectively. Havi ng determ ned that the taxpayer
untinely filed his IL-1040 returns, and an estinmated tax paynent for 1988
was tinmely paid, the issue of inposition of these penalties must be
addr essed.

Taxpayer has not offered sufficient evidence of any exception to the
804 penalties to abate themfor the years in question. Notw thstanding the
$400. 00 paynent for 1988, the estimated paynent was not tinely paid,
therefore, the Section 804 penalty for 1988 was also justified.
Consequently, the 804 penalties for 1988, 1989 and 1990 nust be upheld in
the recal cul ated anbunts of $42.00, $61.00 and $57.00 respectively.

As to the Section 1001 and 1005 penalties, taxpayer has offered
sufficient evidence of reasonable cause to abate the subject penalties for
all the vyears in question. Taxpayer presented credible testinmony and
docunments as to the nature and extent of his nedical condition that
prevented him frommanaging his financial affairs during the years in
guestion. Additionally, he offered evidence of reliance on his accountant
to prepare and file his returns due to his medical condition for the
subj ect years.

Consequently, taxpayer has offered evidence of reasonable cause
sufficient to rebut the Departnment's case as to the inposition of the
Section 1001 and 1005 penalties for the subject years.

It is ny recommendation that taxpayer's |1L-1040 returns dated Apri



19, 1993 and received by the

filed and that the taxes and 804 penalties

Deficiency be upheld in
1001 and 1005 penalties
reasonabl e cause.

Janes P. Pieczonka

Adm ni strative Law Judge
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