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SYNOPSI S: This case involves taxpayer's potential liability under 35
I LCS 5/1002(d) for failure to pay over to the State of Illinois w thheld
Illinois income taxes from conpensation paid to the enployees of the
CORPORATI ON A during the 2nd cal endar quarter of 1992 . On June 28, 1994,
the Departnment issued a Notice of Deficiency to the taxpayer. The Notice
proposed a tax deficiency for the 2nd quarter of 1992 in the anmount of
$1, 952 exclusive of statutory interest.

In response thereto, on August 19, 1994, the taxpayer filed a tinely
Pr ot est . The issue to be resolved is whether, for the cal endar quarter at
i ssue, the taxpayer was a responsible officer of CORPORATION A required to
collect, truthfully account for and pay over the tax inposed by Article 7
of the Illinois Incone Tax Act and, if so, whether the taxpayer willfully
failed to do so.

A hearing was held on May 16, 1995. Follow ng the submni ssion of al

evidence and a review of the record, it is recommended that this matter be



resolved in favor of the taxpayer

FI NDI NGS OF FACT:

1. On June 28, 1994, the Departnent issued a Notice of Deficiency to
the taxpayer proposing a tax deficiency for the 2nd quarter of 1992 in the
amount of $1,952 for failure to pay over to the State of Illinois incone
taxes withheld from enpl oyees of CORPORATION A. (Dept. Ex. No. 1)

2. On August 19, 1994 the taxpayer filed a tinmely Protest. (Dept.
Ex. No. 2)

3. The sum of $1,952 was withheld from conpensation paid to the
enpl oyees of CORPORATION A for the 2nd quarter of 1992 but the w thheld
funds were not paid over to the Departnent of Revenue. (Dept. Ex. No. 5;
Tr. p. 15)

4. CORPORATION A was an Illinois limted partnership which operated
a restaurant and nightclub known as " XXXXX". The partnership has since
been di ssolved. (Dept. Ex. No. 8; Tr. p. 9)

5. The General Partners of the partnership were CORPORATION B, a
corporation owned and controlled by TAXPAYER (taxpayer) and TAXPAYER A;
CORPORATION C, a corporation owned and controlled by TAXPAYER B; and
CORPORATION C, a corporation owned and controlled by TAXPAYER C. (Dept.
Ex. No. 6, 8)

6. Under the Private Pl acenent Menorandum the General Partners had
the exclusive authority to manage the operations and affairs of the
Partnership and to make all decisions regarding the business of the
Partnership. (Dept. Ex. No. 8)

7. The Gener al Partners retai ned CORPORATI ON D, a corporation owned
by TAXPAYER D, to nanage the restaurant and ni ghtclub operations. (Dept.
Ex. No. 8; Tr. p. 21)

8. Initially, TAXPAYER D and TAXPAYER B were in charge of daily
oper ati ons. Toward the end, and during the calendar quarter at issue,
TAXPAYER C took over the daily operation of the business, which included

hiring and firing, and the paynent of bills, payroll and taxes. (Tr. p.



21)

9. When TAXPAYER C took over the daily operation, Taxpayer was one
of three persons with signature authority on the partnership's payrol
account, for which two signatures were required. Taxpayer was one of
either two or three persons with signature authority on the partnership's
operating account, for which two signatures were required. Taxpayer's
signature authority was in effect during the calendar quarter at issue.
(Dept. Ex. No. 7; Tr. p. 15, 22, 23)

10. Taxpayer did not personally sign checks; however, he had
authorized a stanmp with his signature to be nmade, which stanp was used as
hi s signature on partnership checks. (Tr. p. 23)

11. Taxpayer did not participate in the daily operation of the
busi ness. (Dept. Ex. No. 8; Tr. p. 21)

12. The Illinois wthholding tax return (1L-941) for the quarter at
i ssue contains the purported signature of XXXXX by TAXPAYER  (Dept. EX.
No. 5)

CONCLUSI ONS OF LAW : I find that taxpayer was a "responsible
person” within the neaning of the statute (35 ILCS 5/1002(d)), but that the
second statutory element, wllfulness, was not sufficiently established for
i nposition of personal liability.

35 ILCS 5/1002(d) inposes a penalty on any person required to coll ect,
truthfully account for, and pay over any tax inposed by the Illinois Incone
Tax Act who willfully fails to collect such tax or truthfully account for
and pay over such tax or wllfully attenpts in any manner to evade or
defeat the tax or paynent thereof in an anmount equal to the total anount of
the tax evaded, or not collected, or not accounted for and paid over.

35 ILCS 5/1002(d) is patterned after Section 6672 of the Interna
Revenue Code and contains virtually identical |anguage to both the federa
statute and to Section 13.5 of the Retailers' Cccupation Tax Act (35 ILCS

120/1 et seq., since repealed), so that cases interpreting both of these



statutes constitute authority here.

Section 1002(d) establishes a two-part test for inposing persona
liability for failure to pay withholding taxes to the state. First, the
i ndi vidual nust be a "responsible person.” Second, there nust have been a
"willful failure" to have paid the taxes in question. Wtzel v. United
States, DC Mss., 92-1 USTC, I[30, 217.

Courts have broadly construed the neaning of the term"responsible
person. " Responsibility for enploynent taxes is a matter of status, duty
and authority, not nerely a matter of know edge concerning the exi stence of
a corporate tax liability. Mzo v. United States, 591 F. 2d 1151 (5th Cr.
1979) "Authority" refers to effective authority. |In other words, a court
must det erm ne whet her taxpayer was a person who could have seen to it that
the taxes were paid; i.e., a person with authority over which corporate
obligations were paid who <can fairly be considered responsible for the
corporation's failure to pay its taxes. Here, taxpayer's corporation
(CORPORATI ON B) was one of several general partners wth conplete and
exclusive authority to manage all of the business operations, including
financi al decisions, of the partnership. Taxpayer was one of only two or
three people with signature authority on both the payroll and the operating
bank accounts of the partnership during the quarter in question. Even if
taxpayer did not personally sign the Form 1L-941, he was obviously
authorized to do so or there would have been no reason for his signature,
or purported signature, to have appeared thereon. Taxpayer testified, and
it is so found, that he never actively participated in the daily operation
of the business. The fact that taxpayer chose not to participate, however,
does not mean that he was not in a position to do so, had he so chosen.
Nor does the fact that sonmeone el se (TAXPAYER C) was actively managi ng the
busi ness during the quarter in question, and was, perhaps, nore responsible
than taxpayer for the collection and paynent of taxes, in any way negate
t axpayer's status as a responsible person. See, e.g. Monday v. United

States, 421 F. 2d 1210, cert. denied, 400 U.S. 821 (7th Cr. 1970).



While it was established that taxpayer was a responsi ble person, there
is insufficient evidence that his failure to collect or pay the taxes was
willful. This element requires a showi ng of a voluntary, conscious, and
intentional failure to make tax paynents (Departnent of Revenue v. Joseph
Bublick & Sons, Inc. 68 Ill. 2d 568 (1979)) or a reckless disregard of a
known or obvious risk (Monday v. U S., supra.; Kruse v. Sweet, 90 CH 12248
(Cook County Circuit Court, June 2, 1993)). The concept of notice, actua
or constructive, is fundanental to a determination of liability through
r eckl essness. Thus, wil |l ful conduct may be shown if the individual is
aware that noney held for the taxing entity is being used for other
pur poses. Kruse v. Sweet, supra., citing Hornsby v. IRS, 558 F. 2d 925
(5th Gir. 1979).

Here, the only evidence tending to show taxpayer's notice was his
purported signature on the FormIL-941. (Dept. Ex. No. 5) Taxpayer,
however, testified that the signature thereon was not his and that he had
never signed a Form 1L-941 for any of the quarters in which the business
was operational . In support of such testinony, Taxpayer offered into
evidence four sanples of his actual signature. (Taxpayer G oup Ex. No. 1)
The administrative law judge, however, was not able to conclusively
determne the authenticity of the signature on the IL-941 after conparing
it to those contained on Taxpayer Goup Exhibit No. 1 and to taxpayer's
signature on the Power of Attorney (Dept. Ex. No. 4). Nevert hel ess,
taxpayer's testinony that he never signed any [1L-941 was neither
contradi cted nor inpeached.

Further, although taxpayer had signature authority on the bank
accounts, he never actually signed any of the checks. Nor did he ever sign
any of the partnership tax returns. During the quarter in question, it was
TAXPAYER C who was managi hg the operations. Taxpayer's testinony relating
to his lack of involvenent in the actual business operations and financi al

deci sions, and relating to the wuse of his nane as his principa



contribution to the partnership, was undisputed and was believable, in
light of his fame as a well-known | ocal sports figure and the fact that he
| acked any type of business background. (Dept. Ex. No. 8)

In conclusion, taxpayer presented sufficient evidence on the issue of
wi |l fulness to overconme the Departnent's prima facie case. Accordingly, it

is recommended that the Notice of Deficiency be w thdrawn.

Adm ni strative Law Judge



